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i
QUESTIONS PRESENTED

Is the Court’s statement that the Public Use Clause
prohibits the taking of “property under the mere
pretext of a public purpose, when [the] actual purpose
[is] to bestow a private benefit,” Kelo v. City of New
London, 545 U.S. 469, 478 (2005), a rule of general
application, oris it limited to takings justified solely on
economic development grounds?

Does the substantial deference afforded to
legislative public use determinations under Hawaii

Hous. Auth. v. Midkiff, 467 U.S. 229 (1984), apply to
non-legislative condemnation decisions?

What are the elements of a Public Use Clause
claim, and how should such a claim be evaluated on a
motion to dismiss, given the tension between Kelo’s
assurance that “purpose” and “pretext” matter and
MidFkiffs statement that courts should defer to a
legislative taking that appears “rationally related to a
conceivable public purpose”?
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PARTIES TO THE PROCEEDINGS

Petitioners are Daniel Goldstein, Maria Gonzalez,
Jerry Campbell, Yesenia Gonzalez, David Sheets,
Jackie Gonzalez, Aaron Piller, Peter Williams
Enterprises, Inc., 535 Carlton Ave. Realty Corp.,
Pacific Carlton Development Corp., Chadderton’s Bar
and Grill, Inc., Gelin Group, LLC, and Rockwell
Property Management, LLC.

Respondents are George E. Pataki, New York State
Urban Development Corporation, Bruce C. Ratner,
James P. Stuckey, Forest City Enterprises, Inc., Forest
City Ratner Company, Ratner Group, Inc., BR FCRC,
LLC,BR Land, LLC, FCR Land, LL.C, Brooklyn Arena,
LLC, Atlantic Yards Development Company, LLC,
Michael Bloomberg, Daniel Doctoroff, Andrew M.
Alper, Joshua Sirefman, City of New York and New
York City Economic Development Corporation.

RULE 29.6 STATEMENT

Petitioners Peter Williams Enterprises, Inc., 535
Carlton Ave. Realty Corp., Pacific Carlton
Development Corp., Chadderton’s Bar and Grill, Inc.,
Gelin Group, LLC, and Rockwell Property
Management, LL.C have no parent companies, and no
public company owns ten percent or more of their
stock.
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1
PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully seek a writ of certiorari to
review the judgment of the United States Court of
Appeals for the Second Circuit.

OPINIONS BELOW

The decision of the court of appeals (App. A, 1a-30a)
is reported at 516 F.3d 50. The decision of the district
court (App. B, 31a-115a) is reported at 488 F. Supp. 2d
254. The report and recommendation of the
magistrate judge (App. C, 116a-168a) is unofficially
reported at 2007 WL 1695573.

JURISDICTION

The court of appeals entered its judgment affirming
the dismissal of petitioners’ complaint for failure to
state a claim on February 1, 2008. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

RELEVANT CONSTITUTIONAL
AND STATUTORY PROVISIONS

The public use requirement of the Takings Clause
of the Fifth Amendment to the United States
Constitution provides: “[N]or shall private property
be taken for public use, without just compensation.”
U.S. Const. amend. V.

Fed. R. Civ. P. 12(b)(6) provides for pre-answer,
pre-discovery dismissal for “failure to state a claim
upon which relief may be granted.”
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STATEMENT OF THE CASE

A. Introduction

The court of appeals in this case made two novel
rulings. Both collide with this Court’s precedents
interpreting the Public Use Clause, the decisions of
other federal circuit courts of appeals, and various
state court decisions, most notably the court of last
resort for the District of Columbia. Both illustrate the
confusion engendered by Kelo v. City of New London,
545 U.S. 469 (2005), in which the Court focused on the
condemnors’ “purpose,” “motive,” “intent” and
“pretext,” while at the same time hewing to the
language of near absolute deference—e.g., “palpably
without reasonable foundation” and “rationally related
to a conceivable public purpose”—set forth in Berman
v. Parker, 348 U.S. 26 (1954), and Hawaii Hous. Auth.
v. Midkiff, 467 U.S. 229 (1984).

First, the court of appeals held that a decision to
seize scores of private homes and businesses openly
coveted—indeed long targeted for acquisition—by a
single powerful real estate developer is wholly immune
from judicial scrutiny provided that the official who
acceded to the developer’s demand proffers a
minimally plausible (albeit indisputably post hoc)
pretext, such as the elimination of blight. 1a-30a.

This holding is directly at odds with this Court’s
reassurance in Kelo that the Public Use Clause “no
doubt” prohibits the taking of “property under the
mere pretext of a public purpose, when [the] actual
purpose [is] to bestow a private benefit.” 545 U.S. at
477-78. Nothing in Kelo supports the court of appeals’
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holding that private takings justified by “classic”
public purposes—i.e., any purpose other than economic
development—must be dismissed on the pleadings.

Moreover, this holding is flatly contrary to a recent
decision from the highest court for the District of
Columbia, which, faced with the identical question
concerning the scope of Kelo’s “pretext” reference,
reinstated the property owner’s pleading and
remanded so discovery could be conducted into
whether the government’s blight justification was
pretextual. See Franco v. Nat’l Capital Revitalization
Corp., 930 A.2d 160 (D.C. 2007).

Second, the court of appeals held that all eminent
domain decisions, whether legislative or not, must be
upheld unless they are “palpably without reasonable
foundation” or are not “rationally related to a
conceivable public purpose.” 20a. This highly
deferential standard is, of course, derived from
Midkiff, 467 U.S. at 232-34 (reviewing enactment of
the Hawaii legislature), and Berman, 348 U.S. at 29-31
(reviewing law passed by Congress and determination
of the District of Columbia Commissioners). The court
of appeals, however, saw no basis for easing the
standard of review on a motion to dismiss in this case
even though the public benefit decision was officially
made by a group of unelected directors of a quasi-
governmental corporation’ and bears none of the
indicia of a presumptively legitimate taking. 20a

! Respondent New York State Urban Development Corporation
(doing business as Empire State Development Corporation).
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The decision by the court of appeals to afford the
same deference to respondents’ takings determination
as it would a legislative body is inconsistent with this
Court’s Public Use Clause precedents, which speak
almost exclusively about the judicial deference owed to
legislative determinations. Nor can it be squared with
the decisions of other circuits. See Daniels v. Area
Plan Comm’n of Allen County, 306 F.3d 445 (7™ Cir.
2002) (holding that the Midkiff and Berman standard
does not apply to wunrestrained administrative
decisions); Armendariz v. Penman, 75 F.3d 1311, 1321
(9™ Cir. 1996) (en banc) (refusing to apply “the usual
extreme deference that courts owe to legislative
determinations of public use” under Berman and

Midkif?).

Finally, this Court’s focus on the “purpose,”
“motive,” and “intent” behind the takings in Kelo and
its recognition that true purposes may be concealed by
pretextual justifications is difficult to reconcile with
the teaching of Midkiff and Berman, which require
restraint unless a proffered justification is “palpably
without reasonable foundation” or is not “rationally
related to a conceivable public purpose.”

In the years since Kelo was decided, no court has
managed to resolve this tension. Instead, lacking
guidance from this Court, they arbitrarily choose one
approach or the other.

Some, like the court of appeals and the district
court in this case, choose to ignore Kelo, believing that
to do otherwise would amount to “overrul[ing] Berman,
Midkiff, and over a century of precedent and . . .
require federal courts in all cases to give close scrutiny
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to the mechanics of a taking rationally related to a
classic public use as a means to gauge the purity of the
motives of the various officials who approved it.” 25a.

Others, like Franco, choose to effectively ignore
Midkiff, reinstate the pleading, and remand for
discovery concerning the legislature’s motive in
making a finding of public purpose because “Kelo
makes clear that there is room for a landowner to
claim that the legislature’s declaration of public
purpose is a pretext designed to mask a taking for
private purposes.” 930 A.2d at 171.

In an area as important and fraught with difficulty
as the circumstances under which the government is
allowed to forcibly appropriate private property, this
continuing confusion is both wunacceptable and
unnecessary. This Court can readily resolve the
tension, harmonize its Public Use Clause
jurisprudence, and articulate uniform standards for
courts to employ when reviewing pretext-based Public
Use Clause claims.

B. Petitioners’ Allegations

Petitioners challenge the taking of their homes and
businesses as unconstitutional. The pertinent
allegations are summarized below. See generally
Amended Complaint (“Complaint”) (App. D, 169a-
216a).

On or before 2002, respondent Bruce Ratner
conceived a plan to develop a large, 22 acre swath of
central Brooklyn, New York. 184a-185a.
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Ratner’s plan, which later became known as the
Atlantic Yards Arena and Redevelopment Project
(“Project”), included 16 high-rise office and apartment
towers ranging from 18 to 60 stories and totaling about
8.8 million square feet of office, residential and
commercial space, a 180-room hotel, and an arena for
a professional basketball team. 171a, n.1, 183a.

Ratner’s vision faced significant hurdles: (1)
approximately half of the site—68 separate parcels
and 123 tax lots—was privately owned in a prosperous
community where property values were increasing
rapidly (the “Takings Area”),? 186a-188a; (2) the other
half of the site was primarily a below-grade open rail
yard owned by the state Metropolitan Transportation
Authority (“MTA”), id., a public authority controlled by
respondents George Pataki and Michael Bloomberg,
178a; (3) the massive scope of the Project violated
scores of local zoning laws, including density, height,
and use restrictions, 189a; and (4) the selection of
private developers for projects that receive billions of
dollars in tax breaks and direct subsidies are typically
subject to competitive selection. Id.

? The Takings Area consists primarily of two large, non-
contiguous, rectangularly shaped parcels situated directly south
of the rail yards. These two parcels, containing petitioners’ homes
and businesses, are separated by an equally large rectangular
parcel owned in substantial part by a developer who, early on, cut
a deal with Ratner to spare his property from condemnation.
Petitioners were less fortunate. See Matthew Schuerman, Ratner
Rules: Brooklyn Nets Plan Spares Developer Shaya Boymelgreen’s
Project, VILL. VOICE, Apr. 5, 2004, available at http://www.village
voice.com/news/0414, schuerman,52432,5.html.
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Ratner’s plan to overcome these daunting hurdles
was simple: secure the support and assistance of
respondents Pataki and Bloomberg. Only Pataki and
Bloomberg could: (1) wield the power of eminent
domain to seize the 68 parcels of private property and
transfer them to Ratner; (2) direct the MTA to sell the
rail yard to Ratner without competitive bidding; (3)
award the entire Project to Ratner, including billions
in tax breaks and direct subsidies, without a
competitive selection process of any kind; (4) bypass all
local zoning laws; and (5) bypass local law mandating
approval by the 51-member legislative body, the New
York City Council. Id.

No later than 2003, Ratner, a top political
supporter of Pataki (who was known to have
presidential aspirations at the time), secured the
unqualified support of his old law school friend.? From
that point onward, the Project, and the billions in
profit it would generate for Ratner and his companies,
was a fait accompli. 185a.

The vehicle employed to clear the obstacles to the
Project was respondent New York State Urban
Development Corporation (doing business as the
Empire State Development Corporation (“ESDC”)).
The ESDC was created in 1968. It is a quasi-
governmental corporation that was wholly controlled
by Pataki at all relevant times. It has the power to

3 See “For Brooklyn, a Celebration or a Curse?”, WASHINGTON POST,
Jan. 26, 2004, at Al (“Ratner is [a] top political contributor and
law school friend of Pataki.”).
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condemn private property and to bypass local zoning
laws and legislative review procedures. 189a.

1. The Rail Yards. The Project was so wired that
the chief spokesperson for the MTA told reporters, on
two separate occasions in 2004, that the rail yards,
which accounted for about 40% of Ratner’s site, had

already been conveyed to Ratner in a private deal.
190a.

Later, in May 2005, the MTA retracted those
statements, and announced a “competitive” selection
process. The MTA’s request for proposals (“RFP”) to
purchase and develop the rail yards was a sham. The
time allotted for responses was a mere 42 days. This
was a significant advantage for Ratner, who, unlike
others, had devised his mammoth Project years
earlier. 191a.

Even though the deadline was short, a well-
respected developer, Extell, submitted a proposal to
purchase the rail yards for $150 million. The Extell
proposal was limited to the rail yards themselves. It
did not require, nor contemplate, condemning nearby
homes and businesses. It was a lower density project
that did not require wholesale zoning overrides, was
subject to City Council approval, and was expected to
create jobs, affordable housing, and tax revenues.
Extell’s proposal fully complied with the RFP,
including the requirement that all submissions include
a twenty-year profit and loss projection. 191a-192a.

Ratner offered $50 million for the rail yards. The
appraised value of the rail yards was $214.5 million.
Ratner’s offer was contingent upon condemning
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petitioners’ properties and bypassing local zoning and
city council review laws. Ratner refused to provide the
requisite profit projection. Id.

Ratner’s non-compliant, non-responsive proposal
for $50 million was accepted by the MTA. Extell’s
compliant proposal for $150 million was rejected.* Id.

2. Blight. The Project was officially announced in
December 2003. The public benefit touted at that time
was economic development, including the alleged
creation of jobs and the specter of a professional
basketball team moving from New Jersey to Brooklyn.
Neither the alleged existence of blight nor its
remediation was ever mentioned. 197a.

* The MTA’s July 2007 request for proposals to develop the
Hudson rail yards in Manhattan (“Hudson RFP”) stands in sharp
contrast to the MTA’s May 2005 RFP for Ratner (“Ratner RFP”).
Unlike the Ratner RFP, the MTA and the City, including the City
Council and local community boards, engaged in an extensive
planning process culminating in a comprehensive development
plan for the area before soliciting bids from developers. The
Ratner RFP was only forty-two pages long. It provided little
guidance to developers interested in the property. It did not
present a comprehensive or detailed vision for the future of the
site. Responses were due no later than forty-two days after its
release. 190a-193a. The Hudson RFP was 1,369 pages long. It
was comprehensive, detailed, and contained hundreds of pages of
design guidelines, thus ensuring that the pre-determined needs of
the public would be met. There was a ninety-two day window from
RFP publication to the deadline for submitting responses. See
Hudson RFP, available at http://www.mtawsy.com/en-US/.
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Ratner signed a series of Memoranda of
Understanding (“MOUs”) with the ESDC concerning
the Project in 2004 and 2005. The MOUs describe the
Project and its anticipated benefits. They do not
mention the existence or remediation of blight. 189a-
190a.

Following the Project’s announcement in December
2003, Ratner, using the threat of eminent domain,
aggressively purchased property in the Takings Area,
cleared out buildings, and left them empty.
Petitioners, whose homes and businesses occupy more
than 20% of the Takings Area, resisted. 187a-188a.

The first mention of blight by respondents occurred
two years after the Project was first announced and
after Ratner had acquired numerous properties in the
Takings Area and let them lie fallow. In late 2005, the
ESDC retained a consultant, AKRF, to conduct a
“blight study.” 197a-198a.

The sole objective of the study was to justify
Ratner’s property selection. Id. Rather than a review
of Ratner’s site and its environs, the study examined
exclusively the properties Ratner had selected for
acquisition years before. Not a speck of land bordering
the irregularly shaped Project site was evaluated for
blight. Id.

AKRF was paid by Ratner. Without exception,
every study ever conducted by AKRF has been pro-
development. AKRF did not disappoint. In a report
issued almost three years after the Project was
publicly unveiled, AKRF concluded that about 50% of
the Takings Area was characterized by blight. For



11

many of the properties included in the “blighted” 50%
of the Takings Area, the sole blighting condition was
“underutilization,” meaning the owners of those
properties had elected not to build to more than 60% of
the maximum square footage allowed by law. Others
had “graffiti.”” Id.

Petitioners’ homes and businesses are not blighted.
The Takings Area is not blighted. 187a, 197a, 207a.

3. Other Pretexts. Rather than acknowledging
the true purpose served by the seizure of petitioners’
homes and businesses, respondents have proffered a
number of alleged public benefit justifications. All are
false. 171a, 207a.

The arena for Ratner’s professional basketball team
is no more a public benefit than the planned hotel.
Both, like countless other consumer oriented
businesses, will be accessible to the public — for a price.
When first announced, the City of New York agreed to
contribute $100 million. Based on that figure, the
Independent Budget Office of New York City (IBO)
initially concluded that the professional basketball
arena would generate — at best — less than $1 million
per year in new tax revenue for the City over thirty
years. 196a. Later, the City committed an additional

® No doubt the entire City of New York, indeed most any urban
city, would be declared blighted under these standards.
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$105 million to Ratner.® Thus, under the best case, the
arena will be a $70 million loss to the City.”

The Project will not create affordable housing.
Ratner recently conceded that, while he was confident
about starting construction on the arena for his
basketball team, the residential construction “could be
put off for years.” See “Slow Economy Likely to Stall
Atlantic Yards,” N.Y. TIMES, Mar. 21, 2008, at Al.
Affordable housing funds are no longer available, and
there is no established timeline for the affordable
housing phase of the Project. Id. The promise of
affordable housing will never be realized. It is a
stalking horse for luxury condominiums and an arena
for Ratner’s basketball team.

ESDC’s own study concluded that the Project could
indirectly eliminate 2,929 at-risk households (defined
as “privately held units that are unprotected by rent
regulations, whose incomes or poverty status indicates
that they could not pay substantial rent increases”).

¢ Eliot Brown, Bloomberg Budget Doubles Subsidy for Atlantic
Yards,N.Y.SUN, Jan. 30, 2007, available at http://www.nysun.com
/article/47664.

" It is well established that sports arenas do not benefit the
economy. See MARK S. ROSENTRAUB, MAJOR LEAGUE LOSERS: THE
REAL COST OF SPORTS AND WHO'S PAYING FOR IT (1999). Claims to
social benefits have also been debunked. See KEVIN J. DELANEY
AND RICK ECKSTEIN, PUBLIC DOLLARS, PRIVATE STADIUMS: THE
BATTLE OVER BUILDING SPORTS STADIUMS (2003).
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200a.® Thus, nearly 3000 low-income households will
be displaced in exchange for the ever-dwindling
possibility that it might create 2,250 affordable
units—a net affordable housing loss. 200a.

4. Benefit To Ratner. Ratner will receive special
discretionary perks, including without limitation a
minimum of $305 million in capital contributions from
the City and State, zoning overrides, a government
blank check eliminating the risk of “extraordinary
infrastructure costs,” low-cost financing for the arena,
housing, property, and mortgage tax exemptions, City
land conveyed for one dollar, and the guaranteed
transfer of petitioners’ properties. 190a; see also supra
note 6.

Ratner will profit enormously from the Project.
The magnitude of that profit is not known, however,
because Ratner has refused to disclose this data
publicly.” Ratner’s profit from the Project has been
conservatively estimated at one billion dollars. 202a.

C. The Second Circuit’s Decision

The court of appeals affirmed the dismissal of the
Complaint for failure to state a claim. The court of

8 See also Final Environmental Impact Statement, ch.4, at3,
available at http://www.empire.state.ny.us/pdf/AtlanticYards/FEIS
/Volume1/04_Socio/04_Socio.pdf.

® Ratner refused to disclose his profit projections even to the
ESDC. Eliot Brown, State Never Saw Business Plan For Atlantic
Yards Project, N.Y.SUN, Mar. 28, 2007, available at http://www.ny
sun.com/article/51354.
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appeals began its analysis by noting that “one person’s
property may not be taken for the benefit of another
private person without a justifying public purpose.”
13a (citing Thompson v. Consol. Gas Utils. Corp., 300
U.S. 55,80(1937)). The court observed that its role “in
reviewing a legislature’s judgment of what constitutes
public use, . . . [is] ‘extremely narrow.” 14a (citing
Midkiff, 467 U.S. at 240, and Berman, 348 U.S. at 32)
(emphasis supplied). “Judicial deference is required
because . . . legislatures are better able to assess what
public purposes should be advanced by an exercise of
the taking power.” Id. (quoting Midkiff, 467 U.S. at
244) (emphasis supplied). Thus, the court explained,
its “review of a legislature’s public use determination
is limited” to whether “the exercise of the eminent
domain power is rationally related to a conceivable
public purpose.” 15a (quoting Midkiff, 467 U.S. at
241) (emphasis supplied).

Recognizing that the primary thrust of petitioners’
claim was that respondents’ post hoc references to
public purpose were a “mere pretext” designed to
conceal their “actual purpose . . . to bestow a private
benefit,” 21a (quoting Kelo, 545 U.S. at 478), the court
of appeals held that this Court’s reference to the “long
accepted” proposition that the Public Use Clause
prohibits pretextual takings actually intended to
confer a private benefit was limited solely to
circumstances where the pretext offered is economic
development. Thus, the court held that as long as a
public benefit justification with a more established
pedigree than economic development is offered—e.g.,
the elimination of blight (Berman) or concentrated
land ownership (Midkiff)—the takings decision is
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insulated from judicial scrutiny and dismissal at the
pleading stage is warranted. 21a-25a, 27a-28a."

This is so, explained the court, because the
reference to pretext in Kelo “must be understood in
light of both the holding of the case,” which permitted
a taking “solely on the basis of an economic
development rationale,” and Kelo’s “self-identification
with a tradition of public use jurisprudence that . . .
‘has wisely eschewed . . . intrusive scrutiny in favor of
affording legislatures broad latitude in determining
what public needs justify use of the takings power.”
21a-22a (quoting Kelo, 545 U.S. at 483).

Dramatically mischaracterizing petitioners’
arguments, the court of appeals “reject[ed] the notion
that, in a single sentence, the Kelo majority sought sub
silentio to overrule Berman, Midkiff, and over a
century of precedent and to require federal courts in
all cases to give close scrutiny to the mechanics of a
taking rationally related to a classic public use as a
means to gauge the purity of the motives of various
government officials who approved it.” 25a.

The court of appeals did not address petitioners’
argument that the only way to harmonize this Court’s
precedents was to allow pretext claims to proceed past

19 Quoting Justice O’Connor’s dissent in Kelo, the court of appeals
suggested that “a railroad, a public utility, or a stadium” are all
accepted public uses. 22a n.8 (quoting Kelo, 545 U.S. at 498
(O’Connor, J., dissenting)) (emphasis in original). Justice
O’Connor’s dissent offered citations for the proposition that a
railroad and a public utility are accepted public uses, but not a
stadium. See Kelo, 545 U.S. at 498 (O’Connor, J., dissenting).
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the pleading stage in those rare circumstances where,
as here, the traditional indicia of a legitimate taking
decision are plainly absent—e.g., inter alia, where (1)
a legislative body plays no role in determining public
purpose, (2) the properties slated for condemnation are
selected by the private beneficiary in the first instance,
rather than as part of a comprehensive government-
initiated plan, (3) no alternative development sites are
ever considered (i.e., sites that would not require
condemnation at all, or sites that would burden those
who the developer spared when he drew an oddly
shaped, non-contiguous takings map), (4) the sole
beneficiary of the land transfer is known before the
decision to condemn, (5) no competitive process for
selecting the private beneficiary is employed, (6) only
a single plan (the developer/beneficiary’s plan) is ever
considered, (7) the public benefit justification is
identified after the decision to condemn, and (8) the
normal process for approving massive zoning variances
and assessing public benefit (here, review by the local
legislature, the New York City Council) is bypassed
entirely.

The two indicia of legitimacy the court of appeals
did address were (1) the complete absence of legislative
involvement in the takings decision and (2) what it
characterized as the “sequence of events.” 28a.

The court of appeals held that the fact that the
decision to seize petitioners’ homes and businesses was
made officially by the ESDC—a quasi-governmental
corporation comprised of unelected directors beholden
only to the Governor—was not relevant to determining
whether the extremely deferential Midkiff standard of
review applied at the pleading stage. 20a (“[W]e must
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reject the argument that the ESDC is undeserving of
such deference.”).

Even though the takings and/or public purpose
determinations in Berman, Midkiff, and Kelo all
involved legislative bodies, the court of appeals did not
explain its belief that the executive-dominated nature
of the condemnor was irrelevant. Nor did it explain
why this Court’s references to the deference owed to
legislative judgments of public purpose—language
borne of rational basis review of facial challenges to
legislative enactments—automatically translates to
non-legislative decisions.

The court of appeals distilled petitioners’ argument
that the takings decision here was so devoid of any of
the traditional indicia of legitimacy, factors detailed at
length in Kelo, to the single charge that the Project
“was proposed in the first instance by Ratner himself.”
28a. So distilled, it dismissed petitioners’ “sequence”
argument for three reasons.

First, the court of appeals explained that “New
York long ago decided by statute not to restrict the
ESDC’s mandate to those ‘projects in which it is the
prime mover.” Id. (citations omitted). The court of
appeals did not explain why this mattered. Whatever
New York may have decided, the court failed to
confront the highly probative and undisputed fact that
petitioners’ homes and businesses were never
identified by the government in the first instance as
necessary to further a pre-determined public
purpose—a purpose that incidentally would also
benefit an unknown private developer—but instead
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were selected by a developer who was known to be the
primary, indeed only, beneficiary of the taking.

Second, the court noted that Kelo reaffirmed that
the “mere fact that a private party stands to benefit

from a proposed taking does not suggest its purpose is
invalid.” Id.

Third, the court reasoned that “substantial factors
not present in Kelo” supported dismissal of petitioners’
complaint. Here, the court reiterated its conclusion
that Kelo’s teaching that a challenge to a taking based
on an allegation of pretext is limited solely to cases
where the citizens challenging the government’s
seizure of their homes have the good fortune of a
“stupid staffer” forgetting to offer anything other than
economic development as a justification. Kelo, 545
U.S. at 502 (O’Connor, J., dissenting); 29a.

Finally, the court of appeals dismissed what it
described as Justice Kennedy’s “caveat” that a “court
confronted with a plausible accusation of
impermissible favoritism to private parties should
treat the objection as a serious one and review the
record to see if it has merit, though with the
presumption that the government’s actions were
reasonable and intended to serve a public purpose.”
29a n.10 (quoting Kelo, 545 U.S. at 491 (Kennedy, J.,
concurring)). Consistent with its holding concerning
the limited applicability of the reference to “pretext” in
this Court’s majority opinion, the court of appeals
further speculated that “Justice Kennedy [too] may
well have intended this caveat to apply exclusively to
cases where the sole ground asserted for the taking



19

was economic development.” Id. (emphasis in
original).

REASONS FOR GRANTING THE WRIT

I. The Second Circuit’s Decision to Preclude
Public Use Clause Claims as a Matter of Law
Whenever the Proffered Public Purpose
Pretext Is “Well-Established” or “Classic”
Conflicts with the Decisions of this Court and
Other Courts, Including the Highest Court for
the District of Columbia

A. This Case. The Second Circuit held that this
Court’s reference to the “long accepted” proposition
that the Public Use Clause “no doubt” prohibits
takings actually intended to confer a private
benefit—even where a pretextual justification is
offered—is limited solely to circumstances where the
proffered pretext is economic development. 21a-25a.

Thus, the court reasoned, because some of
respondents’ asserted public purpose justifications
were “classic”—e.g., the removal of “blight”—dismissal
as a matter of law on the pleadings was required.
Under the Second Circuit’s analysis, it did not matter
that the Complaint alleges that the area slated for
condemnation (the “Takings Area”) was not blighted.
24a-25a. It did not matter that the Complaint
alleges—indeed, it is undisputed—that blight was not
offered as a justification for the Project until years
after it was announced. It did not matter that the only
evidence of blight is a self-serving, post hoc 2006
“blight study” bought and paid for by Ratner, which
examined exclusively the irregular footprint drawn by
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Ratner and concluded that about 50% of the Takings
Area was blighted. Nor did it matter that the
“blighting conditions” identified in 50% of the Takings
Area were caused by Ratner himself and included such
“devastating” public concerns as “graffiti,” “weeds,”
and “underutilization”—meaning properties that were
not built to the maximum square footage allowed
under the zoning code. Id.

B. Kelo. The third section of the majority opinion
in Kelo reviews the Court’s Public Use Clause
jurisprudence. 545 at 477-83. In it, the Court
discusses the “long accepted” proposition that a “City
is no doubt forbidden from taking [a person’s] land for
the purpose of conferring a private benefit on a
particular private party.” Kelo, 545 U.S. at 477-78
(citing Midkiff, 467 U.S. at 245; Missouri Pacific R. Co.
v. Nebraska, 164 U.S. 403 (1896); and Calder v. Bull.
3 Dall. 386, 388 (1798)). The sentence that
immediately follows is: “Nor would the City be allowed
to take property under the mere pretext of a public
purpose, when its actual purpose was to bestow a
private benefit.” Id.

The reference to pretext in the second sentence is
just another way of expressing the central point of the
first: the Public Use Clause prohibits a taking, even
when just compensation is provided, if the purpose of
the taking is to benefit a particular private party.
There is nothing remarkable or new about that rule, as
demonstrated by this Court’s citation to Midkiff and
other Supreme Court authority dating back to just
after the enactment of the Bill of Rights. There
certainly is no basis to conclude, as the Second Circuit
did here, that the rule is somehow limited to the
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economic development (or any other) context.'! 21a-
25a.

The Second Circuit’s decision is especially
perplexing because a special rule applicable only to
economic development takings is precisely what this
Court rejected in Kelo. Kelo’s core holding is that there
is no analytical difference between an economic
development justification and any other public
purpose. Id. at 484 (rejecting proposed “new bright-
line rule that economic development does not qualify

"' Intimating that this Court’s reference to pretext was novel, the
Second Circuit characterized it as a “passing reference to ‘pretext’
...1n a single sentence.” 21a. Well before Kelo, however, federal
courts had invalidated takings because the government’s claim of
public purpose were pretextual. See infra at 36.

State courts likewise have long entertained pretext-based
Public Use Clause claims. See City of Springfield v. Dreison
Ivestments, Inc., Nos. 19991318, 991230,and 000014, 2000 WL
782971, at *40-48 (Mass. Super. Feb. 5, 2000) (post-trial finding
invalidating proposed taking to build professional sports stadium
because the “dominant reason” for the taking was to benefit a
private interest and the “primary beneficiary . . . was not the
public”); Borough of Essex Fells v. Kessler Inst. for Rehabilitation,
Inc., 673 A.2d 856 (N.J. Super. 1995) (dismissing condemnation
complaint because stated public use was a pretext to exclude non-
profit rehabilitation institute from community); Pheasant Ridge
Assoc. v. Burlington Town, 506 N.E.2d 1152 (Mass. 1987); Carroll
County v. City of Bremen, 347 S.E.2d 598 (Ga. 1986); Earth
Management, Inc. v. Heard County, 283 S.E.2d 455 (Ga 1981);
Redevelopment Auth. v. Owners or Parties in Int., 274 A.2d 244
(Pa. 1977); In re Real Prop. in Village of Hewlett Bay Park, 265
N.Y.S.2d 1006 (N.Y. Sup. Ct. 1966); City of Miami v. Wolfe, 150
So.2d 489 (Fla. 1963).
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as public use”); id. at 487 (rejecting argument that “for
takings of this kind we should require a ‘reasonable
certainty’ that the expected benefits will actually
accrue”).

In Kelo, this Court held that the takings were not
intended to confer a private benefit because they were:
(1) “executed pursuant to a ‘carefully considered’
development plan,” (2) the “trial judge and all the
members of the Supreme Court of Connecticut agreed
that there was no evidence of an illegitimate purpose,”
and (3) the record evidence “clearly demonstrate[d]
that the development plan was not intended to serve
the interests of Pfizer, Inc., or any other private entity”
because “the identities of those private parties were
not known when the plan was adopted.” Kelo, 545 U.S.
at 478 & n.6 (quotations and citations omitted). The
Court noted that it was, “of course, difficult to accuse
the government of having taken A’s property to benefit
the private interests of B when the identity of B was
unknown.” Id.

Unlike here, where no discovery was permitted and
the court of appeals rejected inferences favorable to
petitioners, the trial court in Kelo “conducted a careful
and extensive inquiry into whether, in fact, the
development plan [was] of primary benefit to . . . the
developer, and private businesses which may
eventually locate in the plan area, and in that regard,
only of incidental benefit to the city.” Id. at 491-92
(Kennedy, dJ., concurring) (citations omitted).

The trial court “considered testimony from
government officials and corporate officers” and
“documentary evidence of communications between
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these parties” indicating that the government (1)
committed substantial funds to the project before the
private beneficiaries were known, (2) “reviewed a
variety of development plans” before the private
beneficiaries were known, and (3) “chose a private
developer from a group of applicants rather than
picking out a particular transferee beforehand.” Id.
Based on these findings, the trial court in Kelo
concluded that benefitting a private party “was not the

primary motivation or effect of this development plan.”
Id.

In this case, faced with detailed factual allegations
presenting a powerful circumstantial picture that is
the antithesis of the facts in Kelo, the Second Circuit
upheld the pre-discovery dismissal of petitioner’s
Complaint because, in its view, petitioners “effectively
acknowledged the Project’s rational relationship to
numerous well-established public uses.” 24a.

While the Complaint no doubt acknowledges that
respondents have sought to justify the use of eminent
domain by claiming that various public benefits will
accrue from the taking of petitioners’
properties—including “traditional” public benefits such
as the removal of blight—acknowledging respondents’
contentions is a far cry from “effectively
acknowledging” their truth.'? Indeed, the Complaint

2 The court’s willingness to read the Complaint as “effectively
acknowledging” supposed public benefits when it expressly states
otherwise (e.g., “public does not benefit from the taking of
[petitioners’] properties,” 204a; takings “serve only one purpose:
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expressly states that the sole purpose of the takings is
to benefit Ratner, 172a, and that the public will not
actually benefit from the seizures at all. 204a.

C. Franco. Faced with a case indistinguishable
from petitioners’ here, the Court of Appeals for the
District of Columbia reinstated the property owner’s
pleading and remanded so discovery could be
conducted concerning the true purpose of the taking.
Franco v. National Capital Revitalization Corp., 930
A.2d 160 (D.C. 2007).

In Franco, a legislative body—the Council of the
District of Columbia—passed a bill that included last-
minute findings, including, among other “classic”
public purposes, that the properties targeted for
condemnation were “a blighting factor” in the

immediate and surrounding communities. Franco, 930
A.2d at 163.

The findings that were added to the bill at the
eleventh hour also determined that targeted properties
were “underused, neglected, and poorly maintained,”
and that condemnation would “further many
important public purposes, including removal of
garbage and other unsanitary conditions, reduction of
crime, reorganization of the site, provision of needed
job opportunities and retail options for residents of the
surrounding neighborhoods, revitalization of an
economically distressed community, and expansion of

[to benefit Ratner],” 172a) is especially troubling on a motion to
dismiss.
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the tax base of the District of Columbia.” Franco, 930
A.2d at 163 (internal quotation marks omitted).

In his pleading challenging the condemnation of his
property, Mr. Franco alleged that “the declared reason
for the taking was pretextual and that the true
purpose was to confer a private benefit on a particular
private party” in violation of the “Fifth Amendment to
the United States Constitution.” Id. at 164.
Specifically, Mr. Franco alleged that: (1) there was no
“carefully considered development plan designed to
serve a public purpose,” (2) the determination to
condemn and transfer his property to a pre-selected
private developer was made two years before the
legislation was passed, (3) all entreaties by the
existing property owners to negotiate a deal to
redevelop the site had been rejected, (4) the site was
being sold to the pre-selected developer for $25 million
less than its actual value, (5) the site was not “blighted
or located in a blighted area,” and (6) “the legislative
findings inserted at the last minute were and remain
pretextual, wrong, inaccurate, baseless and
substantially irrelevant.” Id. at 164, 170-71 (internal
quotation marks omitted).

The trial court dismissed Mr. Franco’s pleading,
explaining, as the Second Circuit did here, that “once
the legislature has declared a public purpose for a
condemnation, an owner is foreclosed as a matter of
law from demonstrating that the stated reason is a
pretext.” Id. at 168. Relying on Kelo, the highest court
for the District of Columbia reversed. In its view, Kelo
recognized that the “government will rarely
acknowledge that it is acting for a forbidden reason, so
a property owner must in some circumstances be
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allowed to allege and to demonstrate that the stated
public purpose for the condemnation is pretextual.”
Franco, 930 A.2d at 169. Thus, because “Kelo makes
clear that there is room for a landowner to claim that
the legislature’s declaration of public purpose is a
pretext designed to mask a taking for private
purposes,” Mr. Franco’s pleading was reinstated.

D. Other Courts. Franco is not the only court to
interpret the reference to “pretext” in Kelo in this
manner.

The federal district court in MHC Fin. Ltd. P’ship
v. San Rafael, No. C 00-3785, 2006 WL 3507937, at
*¥13-14 (N.D. Cal. Dec. 5, 2006), denied summary
judgment and ordered a trial to determine whether the
actual purpose of a city ordinance was to provide
affordable housing as the city claimed, or whether
affordable housing was merely a pretext to justify a
private taking."? Id.

3 The court in MHC Financing explained its denial of summary
judgment as follows:

Despite the deference to a legislature’s determination
compelled by Kelo and Midkiff, the Supreme Court maintains
that “[a] City would no doubt be forbidden from taking
petitioners’ land for the purpose of conferring a private benefit
on a particular private party . . .. Nor would the City be
allowed to take property under the mere pretext of a public
purpose, when its actual purpose was to bestow a private
benefit . . . .” The trial court in Kelo satisfied Justice
Kennedy’s standard through “careful and extensive inquiry
into whether, in fact, the development plan is of primary
benefit to the developer . . . [and] only incidental benefit to the
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In 49 WB, LLC v. Village of Haverstraw, 839
N.Y.S.2d 127 (N.Y. App. Div. 2007), a state appellate
court interpreted Kelo the same way. Adverting to
Kelo, the court in 49 WB explained that “[e]minent
domain cannot be used as a mere pretext for conferring
benefits upon purely private entities and persons.”
839 N.Y.S.2d at 137. The court reviewed the
government’s claim that the impending condemnation
was for a public purpose and invalidated the taking
because “its ostensible purpose of providing affordable
housing was a pretext to benefit private entities
resulting in the creation of less affordable housing
than if there had been no taking of property at all.” Id.
at 130.

II. The Court of Appeals’ Decision Affording
Substantial Deference to a Non-Legislative
Takings Decision Conflicts with the
Precedents of this Court and Other Circuit
Courts of Appeal

Affording substantial deference to legislative
judgments concerning the use of eminent domain to
advance legitimate public purposes makes sense.
Paying the same deference to a quasi-governmental
corporation controlled by a governor and comprised of
unelected “proxy” directors does not.

City.” Such an inquiry will likewise be necessary in the
present action.

Id. at ¥13-14 (citations omitted).
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This Court’s Public Use decisions have
reviewed—and paid substantial deference
to—legislative judgments concerning the propriety of
condemnation for public use. Berman reviewed
takings that were authorized in the first instance by
Congress, followed by the consideration of multiple
plans and final approval by a local legislative body (the
District Commissioners). 348 U.S. at 28-29. Midkiff
reviewed a law passed by a state legislature
authorizing condemnation to advance the public
purpose of eliminating a land oligopoly.'* 467 U.S. at
233; see also 1967 Haw. Sess. Laws, Act 307, § 1. Kelo
reviewed a city council’s approval of the development
plan, including the use of eminent domain. 545 U.S. at
475. Consistent with these authorities, the discussion
of deference by the Second Circuit in this case
uniformly references legislative judgments. 14a-15a.

This Court has never considered whether the
deferential review required by Berman, Midkiff, and
their predecessors should apply equally to non-
legislative condemnation decisions, but the treatment
of rational basis review under the Equal Protection
Clause offers a guide to resolving the issue.

In conducting rational basis review of a legislative
enactment, the legislature’s intent “is not subject to
courtroom fact-finding and may be based on rational

 Indeed, the cases relied upon by the Court in Midkiff all
involved legislative decisions. See United States ex. rel. TVA v.
Welch, 327 U.S. 546 (1946); Old Dominion, Inc. v. United States,
269 U.S. 55 (1925); United States v. Gettysburg Elec. R. Co., 160
U.S. 668, 680 (1896).
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speculation unsupported by evidence of empirical
data.” FCC v. Beach Commc’ns, Inc., 508 U.S. 307
(1993). Conversely, when conducting rational basis
review of a non-legislative determination in a “class of
one” case—where the question is whether a citizen has
been intentionally singled out for irrational and
unequal treatment—the deference due to legislative
judgments is replaced by a factual inquiry into the
decision-maker’s true purpose. Village of Willowbrook
v. Olech, 528 U.S. 562 (2000); see also Olech v.Village
of Willowbrook, No. 97 C 4935, 2002 WL 31317415
(N.D. IIL. Oct. 10, 2002) (denying post-remand, post-
discovery motion for summary judgment because of
fact issue concerning whether plaintiffs were
intentionally treated differently without rational
basis).

The Seventh and Ninth Circuits have both
recognized that the deference required by Berman and
Midkiff is not absolute. In Daniels v. Area Plan
Commission of Allen County, 306 F.3d 445 (7th Cir.
2002), the Seventh Circuit reviewed the public use
decision of an unelected administrative agency. The
condemning agency argued that Berman and Midkiff
required the court to defer its judgment. The Seventh
Circuit disagreed, holding that such deference applies
only where the legislature itself is involved in
determining the meaning of “public use” for purposes
of eminent domain. Id. at 460-61.

In Armendariz v. Penman, 75 F.3d 1311 (9th Cir.
1996), the Ninth Circuit, sitting en banc, refused to
apply “the usual extreme deference that courts owe to
legislative determinations of public use” under Berman
and Midkiff because “[i]f officials could take private
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property, even with adequate compensation, simply by
deciding behind closed doors that some other use of the
property would be a ‘public use,” and if those officials
could later justify their decisions in court merely by
positing ‘a conceivable public purpose’ to which the
taking is rationally related, the ‘public use’ provision
of the Takings Clause would lose all power to restrain
government takings.” Id. at 1321.

Notwithstanding this Court’s precedents—and,
indeed, its own precedent'>—the Second Circuit found
that petitioners’ claim that the decision to condemn
was made by the executive (respondent Pataki) and
then rubber stamped by the ESDC'® was irrelevant
and “reject[ed the argument that the ESDC is
undeserving of such deference.” 20a.

1> See Nat’l R.R. Passenger Corp. v. Two Parcels of Land, 822 F.2d
1261, 1264 (2d Cir. 1987) (reversing application of overly
deferential standard of review to Amtrak condemnation because
“Amtrak is not a ‘governmental body” and is instead “a creature
of statute”).

6 New York law provides that the ESDC is an unelected, quasi-
governmental corporation, wholly controlled by the Governor.
N.Y. Unconsol. L. § 6254(1). The ESDC and its directors do not
enjoy the privileges and immunities of a legislative body. Indeed,
the ESDC is so removed from the traditional structure and
function of government (whether legislative or executive) that the
Eleventh Amendment does not protect it from suit. See Mzt.
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274 (1977)
(Eleventh Amendment does not apply to political subdivision); see
also Mancuso v. New York State Thruway Auth., 86 F.3d 289 (2d
Cir. 1996).
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III. The Analytical Divide Between Kelo on the
One Hand and Midkiff and Berman on the
Other Can Be Bridged

Two principles flow inescapably from Berman,
Midkiff, and Kelo. First, courts considering a Public
Use Clause claim must treat legislative judgments
concerning whether a taking is necessary to
accomplish a public purpose with substantial
deference. This principle is so engrained that its
application by the Supreme Court has resulted in the
dismissal of the Public Use Clause cases it has decided
since 1954 (albeit, where necessary, after the parties
challenging the seizure of their land had been afforded
an opportunity to develop and present evidence). See,
e.g., Kelo, 545 U.S. 475 (discovery followed by seven-
day bench trial); Berman, 348 U.S. 26 (cross-motions
for summary judgment based on uncontested facts).

Second, the Public Use Clause unquestionably
prohibits the government from seizing a private
citizen’s property when the purpose of the taking is to
benefit another, more favored private citizen. Kelo,
545 U.S. at 477 (government is “no doubt forbidden
from taking [a private party’s] land for the purpose of
conferring a private benefit on a particular private
party”) (citing Midkiff, 467 U.S. at 245; Missouri
Pacific R. Co. v. Nebraska, 164 U.S. 403 (1896); and
Calder v. Bull, 3 Dall. 386, 388 (1798)).

These two principles create a clear analytical divide
in Public Use Clause cases. On one side are cases in
which the facts present sufficient indicia of legitimate
public purpose such that no further intrusion into the
legislative prerogative can be countenanced. On the
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other side are cases that have none, or almost none, of
these important indicia of legitimacy, thereby vitiating
any judicial deference that otherwise would
presumptively apply.

In the years since Kelo was decided, none of the
courts faced with a Public Use Clause claim alleging a
pretext has managed to bridge this divide. Instead,
courts have uniformly chosen to either: (1) ignore
Kelo’s references to “purpose,” “motive,” “intent,” and
“pretext” (as did the courts that evaluated the
sufficiency of petitioners’ complaint in this case) in
favor of the “rationally related to a conceivable public
purpose” language in Midkiff; or (2) essentially ignore
MidFkiff and focus instead on Kelo’s language, thereby
justifying discovery into legislative motives, see
Franco, 930 A.2d at 173-75, or the denial of summary
judgment and a trial, see MHC Financing, 2006 WL
3507937, at *13-14.

While no courts have expressly addressed the
quantum of indicia of legitimacy necessary to warrant
substantial deference to a takings decision, this
Court’s cases identify what those indicia are.

Substantial deference was afforded, and the
takings were upheld, in Kelo, Midkiff, and Berman. A
careful examination of these cases reveals that such
deference is afforded when specific indicia of
legitimacy are present.

When a taking is challenged on public use grounds,
substantial deference should be given to the decision
to condemn private property where all factors indicate
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that the decision was driven by a desire to benefit the
public. These factors include:

¢ Legislative Decision. See supra Point II.

¢ Public Purpose Goal Identified at the
Outset. The specific public need or purpose is
identified before the possibility of seizing
private property is considered. Kelo, 545 U.S. at
473 (state designated entire City a distressed
municipality two years before the City approved
a redevelopment plan and four years before
authorizing the use of eminent domain);
Midkiff, 467 U.S. at 233 (before deciding to
“redress these problems,” the “legislature
concluded that concentrated land ownership
was responsible for skewing the State’s
residential fee simple market, inflating land
prices, and injuring the public tranquility and
welfare”); Berman, 348 U.S. at 28-29 (first
Congress approved the use of eminent domain
in general and then the local commissioners
approved the specific map of targeted
properties).'’

" In Berman, the takings were authorized in the first instance by
Congress, followed by the consideration of multiple plans before
final approval by the local legislative body (the District
Commissioners), followed by the solicitation of “proposals to
negotiate for the purchase or lease of land in the project area [and
a]fter due consideration the Agency accepted the proposals of five
bidders.” Schneider v. District of Columbia, 117 F. Supp. 705, 708
(D.D.C. 1953) (three-judge court), affd sub. nom., Berman uv.
Parker, 348 U.S. 26 (1954).
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Carefully Considered Comprehensive
Plan. A legislative body develops or approves
a comprehensive plan to advance the
predetermined public purpose. Kelo, 545 U.S.
at 475; Midkiff, 467 U.S. at 233; Berman, 348
U.S. at 28-29.

Consideration of Multiple Plans. Multiple
plans or options are considered prior to settling
upon the plan that maximizes public benefit.
Kelo, 545 U.S. at 491-92; Berman (as detailed in
Schneider, 117 F. Supp. at 708).

Comprehensive Plan Includes Takings
Map. The comprehensive development plan
created or approved by the legislative body
selects the property or series of properties that
must be taken to advance the public
purpose—i.e., it draws the takings map. Kelo,
545 U.S. at 474 n.2 (“evaluated six alternative
development proposals . . . which varied in
extensiveness and emphasis”); Berman, 348
U.S. at 28-29.

Private Beneficiaries Unknown. The
private beneficiaries of the taking, particularly
the private parties to whom the seized property
will be transferred, are unknown when the
comprehensive plan is developed and the
properties needed to fulfill the plan are selected.
Kelo, 545 U.S. at 491-492 (city council “reviewed
a variety of development plans and chose a
private developer from a group of applicants
rather than picking out a particular transferee
beforehand”); id. at 478 & n.6; Berman (as
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detailed in Schneider, 117 F. Supp. at 708
(“accepted proposals of five bidders”)).

e Competitive Selection Process. Insofar as
the public benefit project contemplates seizure
of property that will then be transferred to a
private party for redevelopment, those parties
are selected through an open, competitive
process. Kelo, 545 U.S. at 491-92; Berman (as
detailed in Schneider, 117 F. Supp. at 708).

¢ Funds Committed Before Beneficiary
Known. The legislative body commits public
funds to the project before the private
beneficiaries are known. Kelo, 545 U.S. at 491-
92; Berman (as detailed in Schneider, 117 F.
Supp. at 708).

¢ Procedural Requirements That Facilitate
Inquiry Into Purposes. The decision to
exercise eminent domain is subject to “elaborate

procedural requirements . . . to facilitate . . .
inquiry into the city’s purposes.” Kelo, 545 U.S.
at 493.

Two things are clear. When all of the legitimacy
factors identified by the Court in Kelo and outlined
above are present, substantial deference should be
paid to takings decisions, including the identification
of the precise properties needed to accomplish a public
purpose. Berman, 348 U.S. at 35-36 (stating that it “is
not for the courts to oversee the boundary line” and
that “the amount and character of land to be taken for
the project and the need for a particular tract to
complete the integrated plan rests in the discretion of
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the legislative branch”). The court’s role is limited and
deferential. As long as the proposed taking will
advance a “conceivable public purpose,” it will be
upheld.

Conversely, when none of the legitimacy factors are
present, such circumstances give rise to a reasonable
“suspicion that a private purpose [may be] afoot.”
Kelo, 545 U.S. at 487-88 & n.17 (noting that a “a one-
to-one transfer of property outside the confines of an
integrated development plan” would be “an unusual
exercise of government power [that] would certainly
raise a suspicion that a private purpose was afoot,”
and that such “aberrations” should be viewed “with a
skeptical eye” and “can be confronted if and when they
arise” (citing 99 Cents Only Store v. Lancaster
Redevelopment Agcy., 237 F. Supp. 2d 1123 (C.D. Ca.
2001)). The presumption of deference must give way
so that courts can exercise their constitutional “role. ..
in reviewing a . . . judgment of what constitutes a
public use.” Midkiff, 467 U.S. at 240.

Even before Kelo, federal district courts recognized
that public use challenges to takings that bore no
indicia of legitimacy were exceptions to the normal
deference required by Berman and Midkiff. See Aaron
v. Target Corp., 269 F. Supp. 2d 1162 (E.D. Mo. 2003),
rev’d on other grounds, 356 F.3d 768 (8th Cir. 2003);
Cottonwood Christian Centerv. Cypress Redev. Agency,
218 F. Supp. 2d 1203, 1215-16 (C.D. Cal. 2002); 99
Cents Only Stores v. Lancaster Dev. Agency, 237 F.
Supp. 2d 1123 (C.D. Cal. 2001), appeal dismissed, 60
Fed. Appx. 123 (9th Cir. 2003).
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In Aaron, Target had leased its store from the
plaintiffs for almost thirty years when it decided it
wanted to build a new store on the sight. Id. at 1166-
67. It approached the plaintiffs with a proposal to
demolish and replace the store. The plaintiffs agreed
to the concept, but proposed that the prospective rent
be based on a percentage of Target’s future profits at
the site. Target never responded to the plaintiffs’
proposal and instead approached the town alderman
whose ward included the property “and threatened to
abandon the . . . store unless [the Alderman] induced
the City to give Target full fee-simple ownership of the
Properties through the use of the City’s condemnation
power.” Id. at 1167.

Thereafter, Target and the City jointly prepared a
redevelopment proposal appointing Target as the
redeveloper; Target commissioned and then “beefed
up” a self-serving blight study; the City then waited
over two months before soliciting public counter-
proposals; and the City designated Target as its chosen
redeveloper only days after soliciting alternatives from
the public. Id. at 1167-69. The district court was able
to make factual findings based on evidence submitted
by the plaintiffs that had been gathered during
discovery in the state court condemnation proceeding
where the plaintiffs “were given up to two weeks to
conduct discovery, the opportunity to take seven
depositions, and the right to obtain all of [LCRAJ’s
relevant and non-privileged documents.” Aaron v.
Target, 357 F.3d at 777. Based on those findings, the
court enjoined the taking. Id.

The important legitimacy factors identified in Kelo
were nowhere to be found in Aaron (or 99 Cents). They
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are absent here as well. The question of where on the
continuum between significant indicia of legitimacy
(Kelo, MidFkiff, and Berman) and virtually none (Aaron,
99 Cents, Armendariz, and Cottonwood Christian
Center) a case must fall to warrant substantial
deference is not an easy one. Until it is answered and
uniform standards are articulated, some courts will
continue to arbitrarily apply Berman and Midkiff, as
the Second Circuit did here, and others will
countenance factual inquiries into the legislative
motives behind a taking, as did the court of last resort
for the District of Columbia in Franco.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT
07-2537-cv

[Filed February 1, 2008]

Daniel Goldstein, Jerry Campbell, as
putative administrator of the estate of
Oliver St. Clair Stewart and in his individual
capacity, Gelin Group, LLC, Chadderton’s
Bar and Grill, Inc., d/b/a Freddy’s Bar and
Backroom, Maria Gonzales, Jackie Gonzales,
Yesenia Gonzales, Huda Mufleh-Odeh, Jan
Akhtar, David Sheets, Peter Williams
Enterprises, Inc., 535 Carlton Ave. Realty
Corp., Pacific Carlton Development Corp.,
Aaron Piller, and Rockwell Property
Management, LLC,

Plaintiffs-Appellants,

V.

Governor George E. Pataki, New York State
Urban Development Corporation, d/b/a
Empire State Development Corporation,
d/b/a Empire State Development Corporation,
Bruce C. Ratner, James P. Stuckey, Forest
City Enterprises, Inc., Forest City Ratner
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Company, Ratner Group, Inc., BR FCRC, )
LLC, BR Land, LLC, FCR Land, LLC, )
Brooklyn Arena, LLC, Atlantic Yards )
Development Company, LLC, Michael )
Bloomberg, Daniel Doctoroff, Andrew M. )
Alper, Joshua Sirefman, City of New York, )
New York City Economic Development )
Corporation, Empire State Development )
Corporation, and Charles A. Gargano, )
Defendants-Appellees. )

)

Before: JACOBS, Chief Judge, KATZMANN and
LIVINGSTON, Circuit Judges."

KATZMANN, Circuit Judge:

Few powers of government have as immediate and
intrusive an impact on the lives of citizens as the
power of eminent domain. For affected property
owners, monetary compensation may understandably
seem an imperfect substitute for the hardships of
dislocation and the loss of a home or business. But
federal judges may not intervene in such matters
simply on the basis of our sympathies. Just as eminent

" The Honorable Edward R. Korman of the Eastern District of
New York, originally a member of this panel sitting by
designation, recused himself following oral argument and had no
role in the preparation of this decision. Accordingly, Chief Judge
Dennis Jacobs was appointed as the third member of the panel
pursuant to interim Local Rule § 0.14(b). At the time he was
added to the panel, Judge Jacobs was furnished with a transcript
and audio recording of oral argument as well as the briefs and the
record on appeal.
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domain has its costs, it has its benefits, and in all but
the most extreme cases, Supreme Court precedent
requires us to leave questions of how to balance the
two to the elected representatives of government,
notwithstanding the hardships felt by those whose
property is slated for condemnation.

Against this backdrop, we must decide if a
complaint has sufficiently alleged that an eminent
domain action violates the Public Use Clause of the
Fifth Amendment. In our view, the plaintiffs-
appellants effectively acknowledge, albeit reluctantly,
that the well-publicized, multibillion dollar
development project they challenge would result, inter
alia, in a new stadium for the New Jersey Nets, a
public open space, the creation of affordable housing
units and the redevelopment of an area in downtown
Brooklyn afflicted for decades with substantial blight.
They contend, however, that the project’s public
benefits are serving as a “pretext” that masks its
actual raison d’étre: enriching the private individual
who proposed it and stands to profit most from its
completion. Following Supreme Court precedent, we
conclude that the plaintiffs have not mounted a viable
Fifth Amendment challenge. The judgment of the
district court is affirmed.

L

Because this appeal follows the grant of a motion to
dismiss, we must derive our version of the facts of
record, including our description of the Atlantic Yards
Project, from the allegations set forth in the plaintiffs’
Amended Complaint, “taking [them] as true ... and
drawing all reasonable inferences in favor of the
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plaintiff[s].” Stuto v. Fleishman, 164 F.3d 820, 824 (2d
Cir. 1999).!

The Atlantic Yards Arena and Redevelopment
Project (the “Atlantic Yards Project” or the “Project”)
is a publicly subsidized development project set to
cover twenty-two acres in and around the Metropolitan
Transit Authority’s Vanderbilt Yards, an area in the
heart of downtown Brooklyn, New York. The plan for
the Project, which will be designed in part by the
architect Frank Gehry, includes the construction of a
sports arena that will play home to the National
Basketball Association franchise currently known as
the New Jersey Nets, no fewer than sixteen high-rise
apartment towers, and several office towers. The
Project site is bounded generally by Dean Street,
Atlantic Avenue, Fourth Avenue, and Vanderbilt
Avenue.

Announced to the public in December 2003, the
Project is being carried out, in part, through the
assistance of the New York State Urban Development
Corporation, which also operates as the Empire State
Development Corporation (“ESDC”), a public-benefit
corporation and political subdivision of New York
State. The involvement of the ESDC is critical.
Although approximately halfthe proposed footprint for

! Additionally, in assessing this motion, we may consider the
“documents plaintiffs had either in [their] possession or had
knowledge of and upon which they relied in bringing suit.”
Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002)
(quoting Cortec Indus., Inc. v. Sum Holding L.P., 949 F.2d 42, 48
(2d Cir. 1991)).
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the Project lies within the Atlantic Terminal Urban
Renewal Area (“Renewal Area”), a heavily blighted
area owned in part by the Metropolitan Transit
Authority (“MTA”), the Project site also includes an
adjacent parcel of land with less blight (referred to in
the complaint as the “Takings Area”) that is currently
held by private parties. Under the plan for the Project,
the ESDC, if necessary, will acquire the rest of the
privately held land in the Takings Area through the
use of eminent domain.

Consistent with the strictures of New York’s
Eminent Domain Procedure Law, the ESDC held a
public hearing, which it publicized in advance, on
August 23, 2006, at which it discussed the proposal for
the Project in detail. See N.Y. Em. Dom. Proc. Law
§ 202. Thereafter, in September 2006, members of the
public were invited to attend a community forum on
the Project where they could voice their concerns.

II.

Plaintiffs-appellants are fifteen property owners
whose homes and businesses in the Takings Area are
slated for condemnation to make way for the Project.
In October 2006, they filed this action in the Eastern
District of New York, naming as defendants Appellee
Bruce Ratner, the private developer carrying out the
Project, several entities affiliated with him
(collectively, the “Forest City Ratner Appellees” or
“Ratner Group”) and various officials, agencies, and
subdivisions of New York State and New York City
(respectively, the “State Appellees” and “City
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Appellees”).? The action was assigned to the Hon.
Nicholas G. Garaufis.

Apparently, after being consolidated, this action
represented the first challenge in federal court to the
Atlantic Yards Project. The original complaint raised
three federal-law claims, asserting that the use of
eminent domain in furtherance of the Project would
violate the “Public Use” Clause of the Fifth
Amendment, and the Equal Protection and Due
Process Clauses of the Fourteenth Amendment.
Thereafter, the plaintiffs amended the complaint,
asserting the same three federal-law causes of action
against all defendants, and adding a cause of action
under New York state law against defendant ESDC.

Each of the claims relies on slightly different
allegations.? The heart of the complaint, however, and

? Defendants initially took the position that these claims were not
ripe for adjudication, On appeal, however, they concede the
ripeness issue because the condemnation process is much further
along than it was at the filing of this action. As we have been
given every indication that the takings at issue are imminent, we
do not address ripeness.

% In support of the first cause of action, under 42 U.S.C. § 1983,
the plaintiffs alleged that the defendants violated their Fifth
Amendment rights by using the power of eminent domain where
the “claims of public benefit are a pretext.” The plaintiffs
specifically allege in support of this claim that the “public does not
benefit from the taking of plaintiffs properties” and
“[allternatively . . . any benefit from the taking of plaintiffs’
properties . . . is secondary and incidental to the benefit that
inures to [the Ratner Group]” because the “desire to confer a
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the centerpiece of the instant appeal, is its far-
reaching allegation that the Project, from its very
inception, has not been driven by legitimate concern
for the public benefit on the part of the relevant
government officials. Appellants contend that a
“substantial” motivation of the various state and local
government officials who approved or acquiesced in the
approval of the Project has been to benefit Bruce
Ratner, the man whose company first proposed it and
who serves as the Project’s primary developer. Ratner
is also the principal owner of the New Jersey Nets. In
short, the plaintiffs argue that all of the “public uses”
the defendants have advanced for the Project are
pretexts for a private taking that violates the Fifth
Amendment.

The defendants timely moved to dismiss all the
claims on various grounds, among them that the
complaint failed to state a claim upon which relief
could be granted. See Fed. R. Civ. P. 12(b)(6).

private benefit to [the Ratner Group] was a substantial,
motivating factor, in defendants’ decision to seize plaintiffs’
property and transfer it to [the Ratner Group].” The second cause
of action rests on the claim that the defendants have violated the
Equal Protection Clause by “[e]levating the status of one citizen
or group of citizens” (namely, the Ratner defendants) and by
“singling out plaintiffs, for unequal, adverse [] treatment” without
a rational basis. The third cause of action alleges primarily that,
in circumventing the local review process (and instead working at
the state level with the ESDC), plaintiffs violated defendants’
procedural due process rights. The fourth cause of action—whose
dismissal without prejudice is not challenged unless we reinstate
one or more of the federal claims—alleges various violations of N.Y.
Em. Dom. Proc. Law § 207 as against defendant ESDC.
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Magistrate Judge Robert Levy, to whom the Rule 12
motion practice was referred, issued a Report and
Recommendation (“R & R”) recommending that the
district court abstain from deciding the issue under
Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 1098, 87
L.Ed. 1424 (1943). See Goldstein v. Pataki, 2007 WL
1695573 (E.D.N.Y. Feb. 23, 2007). After objections
were filed, Judge Garaufis rejected this aspect of the R
& R, and, instead, dismissed the federal claims in the
amended complaint with prejudice. See Goldstein v.
Pataki, 488 F. Supp. 2d 254 (E.D.N.Y. 2007). In a
ruling that is not challenged on appeal, the district
court declined to retain supplemental jurisdiction over
the state claim, dismissing it without prejudice.

With respect to the claim made under the Public
Use Clause, the district court concluded, after a
thorough and careful analysis, that no such claim was
available. By the plaintiffs’ own admission, the court
noted, the Project here would serve several well-
established public uses such as the redress of blight,
the construction of a sporting arena, and the creation
of new housing, including 2,250 new units of affordable
housing. Id. at 286-87. The district court additionally
held that a “pretext” argument provided a valid basis
for a public-use challenge under the Supreme Court’s
decision in Kelo v. City of New London, 545 U.S. 469,
125 S.Ct. 2655, 162 L.Ed.2d 439 (2005), but was not
available here because “even if Plaintiffs could prove
every allegation in the Amended Complaint, a
reasonable juror would not be able to conclude that the
public purposes offered in support of the Project [were]
‘mere pretexts’ within the meaning of Kelo.” Id. at 288.
As to the plaintiffs’ equal-protection claim, the district
court determined that it was not viable because, inter
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alia, any distinction between the plaintiffs and other
persons has a rational basis. Id. at 291. As to the
plaintiffs’ due process claim, the district court held
that such a claim was ill-fated in view of our holding in
Brody v. Village of Port Chester, 434 F.3d 121 (2d Cir.
2005), in which we determined that section 207 of New
York’s Eminent Domain Procedure Law was sufficient
to satisfy the requirements of due process. Id. This
appeal followed.

II1.

The primary contentions raised on appeal are that
the district court overlooked substantial and specific
allegations that Ratner is the sole beneficiary of the
Project and that the public uses invoked by appellees
are “pretexts” advanced by corrupt and coopted state
officials. (Appellants also press their equal protection
and due process claims, but give these appropriately
short discussion.) The following passage from the
appellants’ brief captures the essence of their
argument:

Defendants’ decision to take Plaintiffs’
properties serves only one purpose: it allows
Ratner to build a Project of unprecedented size,
and thus reap a profit that Defendants,
tellingly, have attempted to conceal at every
turn. This is not merely favoritism of a
particular developer. . . . Here, the “favored”
developer is driving and dictating the process,
with government officials at all levels obediently
falling into line. . . . The imminent seizure of
Plaintiffs’ properties in the Takings Area
selected by Ratner has been accomplished
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through a wholesale abdication of governmental
responsibility. . . . That abdication has allowed
Ratner to co-opt the power of eminent domain;
and to wield it in service of his understandable
desire to expand the Project to truly mammoth
proportions, thus increasing the profit to
himself, his companies and his shareholders.

Although the claim is far-reaching, the specific
allegations underlying it are less so. Almost without
exception, the appellants’ arguments can be grouped
into one of five discrete categories. First, the
appellants point to a series of allegations that follow
logically from the acknowledged fact that Ratner was
the impetus behind the Project, i.e., that he, not a state
agency, first conceived of developing Atlantic Yards,
that the Ratner Group proposed the geographic
boundaries of the Project, and that it was his plan for
the Project that the ESDC eventually adopted without
significant modification. Second, the appellants
emphasize certain allegations that relate not to the
passage of the Project, but to some purported
departures from convention in the process through
which the MTA (which is not a defendant in this case)
accepted a bid from the Ratner Group to develop land
owned principally by the MTA. Third, certain
allegations are invoked to suggest that the public uses
being proffered by appellees (and relied upon by the
district court) were post hoc justifications, for example,
the charge in the appellants’ brief that “Defendants
never claimed that the Takings Area was blighted
until years after the Project was officially announced
and Kelo had been decided.” Fourth, while conceding
that the ESDC has at all times abided by the letter of
the strict requirements of state law, the appellants
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make various conclusory allegations in the complaint
to suggest that the ESDC has nonetheless violated the
spirit of these rules, to wit, that the “ESDC . . .
engaged in a sham ‘public’ review process whose
outcome was predetermined long before.” Finally, the
appellants make reference to several lawsuits that
have been filed in state court in connection with this
Project, but do not claim that any of those lawsuits
addressed the issue of whether the public use of the
Project was pretextual, which is the gravamen of the
primary claim here.

IV.

We review the grant of a motion to dismiss under
Rule 12(b)(6) de novo, “construing the complaint
liberally, accepting all factual allegations in the
complaint as true, and drawing all reasonable
inferences in the plaintiff's favor.” Chambers v. Time
Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002). In
setting forth the pleading standard for this cause of
action, the district court looked for guidance to the
Supreme Court’s recent decision in Bell Atlantic Corp.
v. Twombly, --- U.S. ----, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007), which disavowed the oft-quoted statement
from Conley v. Gibson,355 U.S. 41, 78 S.Ct. 99, 2
L.Ed.2d 80 (1957), that “a complaint should not be
dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts
in support of his claim which would entitle him to
relief.” 127 S.Ct. at 1968 (quoting Conley, 355 U.S. at
45-46, 78 S.Ct. 99). Twombly requires instead that the
complaint’s “[flactual allegations be enough to raise a
right to relief above the speculative level on the
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assumption that all the allegations in the complaint
are true.” Id. at 1965 (internal citation omitted).

Because the disavowed language in Conley had
been a part of our court’s jurisprudence for decades,
“[Ic]lonsiderable uncertainty’ surrounds the breadth of
the . . . decision.” In re Elevator Antitrust Litig., 502
F.3d 47, 50 (2d Cir. 2007) (quoting Igbal v. Hasty, 490
F.3d 143, 155 (2d Cir. 2007)). The appellants concede
on appeal that Twombly applies to the pleading
standard in their action. Even though the precedents
in this area “are less than crystal clear,” see Igbal, 490
F.3d at 178 (Cabranes, J., concurring), we need not
take this occasion to contemplate the outer limits of
the Twombly standard. As all parties acknowledge, at
a bare minimum, the operative standard requires the
“plaintiff [to] provide the grounds upon which his
claim rests through factual allegations sufficient ‘to
raise a right to relief above the speculative level.” See
ATSI Commece’ns., Inc. v. Shaar Fund, Ltd., 493 F.3d
87, 98 (2d Cir. 2007) (quoting Twombly, 127 S.Ct. at
1965). In view of what they have effectively conceded
in prosecuting this lawsuit, the appellants cannot meet
this standard.

V.

We have recognized that the power of eminent
domain is “a fundamental and necessary attribute of
sovereignty, superior to all private property rights.”
Rosenthal & Rosenthal, Inc. v. New York State Urban
Dev. Corp., 771 F.2d 44, 45 (2d Cir. 1985) (per curiam)
(citing Georgia v. City of Chattanooga, 264 U.S. 472,
480, 44 S.Ct. 369, 68 L.Ed. 796 (1924) and Albert
Hanson Lumber Co. v. United States, 261 U.S. 581, 43



13a

S.Ct. 442, 67 L.Ed. 809 (1923)). But as the Fifth
Amendment ensures, this power is not without limits,
among them what has come to be known as the public-
use requirement.’ Among its crucial protections, the
Fifth Amendment provides, “nor shall private property
be taken for public use, without just compensation.”
U.S. Const. amend. V. This language has long been
understood to guarantee that “one person’s property
may not be taken for the benefit of another private
person without a justifying public purpose, even
though compensation be paid.” Thompson v. Consol.
Gas Utils. Corp., 300 U.S. 55, 80, 57 S.Ct. 364, 81
L.Ed. 510 (1937); see also Hawaii Hous. Auth. v.
Midkiff, 467 U.S. 229, 245, 104 S.Ct. 2321, 81 L.Ed.2d
186 (1984) (“A purely private taking could not
withstand the scrutiny of the public use requirement;
it would serve no legitimate purpose of government
and would thus be void.”).

But both in doctrine and in practice, the primary
mechanism for enforcing the public-use requirement
has been the accountability of political officials to the
electorate, not the scrutiny of the federal courts. Over
the last century, reflecting the direction of Supreme
Court case law, federal courts have had a much
greater role in addressing what type of governmental
action constitutes a taking and what level of
compensation is just, leaving to legislatures to
determine, in all but the most extreme cases, whether

* This public-use requirement has been made applicable to the
states through the Fourteenth Amendment. See Phillips v.
Washington Legal Found., 524 U.S. 156, 163-64, 118 S.Ct. 1925,
141 L.Ed.2d 174 (1998).
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a taking fulfills the public-use requirement. See
generally William Michael Treanor, The Original
Understanding of the Takings Clause and the Political
Process, 95 Colum. L. Rev. 782, 803-10 (1995); Vicki
Been, “Exit” as a Constraint on Land Use Exactions:
Rethinking the Unconstitutional Conditions Doctrine,
91 Colum. L. Rev. 473,497 (1991). “There is, of course,
a role for courts to play in reviewing a legislature’s
judgment of what constitutes a public use, even when
the eminent domain power is equated with the police
power,” Midkiff, 467 U.S. at 240, 104 S.Ct. 2321, but
the Supreme Court has repeatedly “made clear that it
is ‘an extremely narrow’ one.” Id. (quoting Berman v.
Parker, 348 U.S. 26, 32, 75 S.Ct. 98, 99 L.Ed. 27
(1954)).

Speaking for a unanimous Supreme Court in
Midkiff, Justice O’Connor explained the rationale
behind the very limited scope of federal judicial review
in this area:

Judicial deference is required because, in our
system of government, legislatures are better
able to assess what public purposes should be
advanced by an exercise of the taking power.
State legislatures are as capable as Congress of
making such determinations within their
respective spheres of authority. Thus, if a
legislature, state or federal, determines there
are substantial reasons for an exercise of the
taking power, courts must defer to its
determination that the taking will serve a
public use.
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467 U.S. at 244, 104 S.Ct. 2321 (internal citation
omitted). The Supreme Court has therefore instructed
lower courts not to “substitute [their] judgment for a
legislature’s judgment as to what constitutes a public
use ‘unless the use be palpably without reasonable
foundation.” Id. at 241,104 S.Ct. 2321 (quoting United
States v. Gettysburg Elec. Ry. Co., 160 U.S. 668, 680,
16 S.Ct. 427, 40 L.Ed. 576 (1896)); see also Kelo v. City
of New London, 545 U.S. 469, 480, 125 S.Ct. 2655, 162
L.Ed.2d 439 (2005) (“Without exception, our cases have
defined [public wuse] broadly, reflecting our
longstanding policy of deference to legislative
judgments in this field.”); Berman, 348 U.S. at 32, 75
S.Ct. 98 (“[W]hen the legislature has spoken, the
public interest has been declared in terms well-nigh
conclusive.”). To that end, we have said that our
review of a legislature’s public-use determination is
limited such that “where the exercise of the eminent
domain power is rationally related to a conceivable
public purpose,’ . ..the compensated taking of private
property for urban renewal or community
redevelopment is not proscribed by the Constitution.”
Rosenthal, 771 F.2d at 46 (quoting Midkiff, 467 U.S. at
241, 104 S.Ct. 2321).

By way of brief illustration, in Berman, the
Supreme Court rejected a Fifth Amendment challenge
from the owner of a department store slated for
condemnation as part of a larger redevelopment plan
targeting blight in Washington, D.C. 348 U.S. at 31, 75
S.Ct. 98. The owner argued that because his particular
store was not blighted, and his land would be
transferred to a private developer, the taking violated
the Public Use Clause. The Supreme Court disagreed,
reasoning that “[olnce the question of the public
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purpose has been decided, the amount and character
of land to be taken for the project and the need for a
particular tract to complete the integrated plan rests
in the discretion of the legislative branch.” Id. at 35-36,
75 S.Ct. 98. In Rosenthal, applying Berman, we
reached a similar result when we rejected a challenge
to a plan redressing “the physical, social and economic
blight that hald] afflicted the Times Square area of
Manhattan” in spite of the fact that the private
developer who had been selected to acquire the land in
connection with the project was allegedly connected to
then New York City Mayor Edward Koch. 771 F.2d at
45; see also Rosenthal & Rosenthal, Inc. v. N.Y. State
Urban Dev. Corp., 605 F. Supp. 612, 616 (S.D.N.Y.
1985).

With echoes of Rosenthal, the instant complaint
calls the “alleged ‘public benefits’ . . . either wildly
exaggerated or simply false. At best, [they] are
incidental; at worst, they are nonexistent.” Read
carefully, however, the specific allegations in the
complaint foreclose any blanket suggestion that the
Project can be expected to result in no benefits to the
public. See Hirsch v. Arthur Andersen & Co., 72 F.3d
1085, 1092 (2d Cir. 1995) (noting that “conclusory
allegations need not be credited . . . when they are
belied by more specific allegations of the complaint”).
Instead, their collective import is that the costs
involved, measured in terms of either government
spending or the impact the Project will have on the
character of the neighborhood and its current
residents, will dwarf whatever benefits result.

In other words, the appellants have effectively
conceded what Rosenthal found to have been a
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complete defense to a public-use challenge: that viewed
objectively, the Project bears at least a rational
relationship to several well-established categories of
public uses, among them the redress of blight, the
creation of affordable housing, the creation of a public
open space, and various mass-transit improvements.
But the plaintiffs then expend considerable effort
explaining why these proffered public uses should
nonetheless be rejected as “pretextual,” not because
they are false, but because they are not the real reason
for the Project’s approval.’

For example, on the subject of whether the Project
will redress blight, the complaint alleges that this is a
“pretext with no basis in fact,” explaining that “far
from being ‘blighted,” the Takings Area [as distinct
from the Renewal Area] rests smack in the middle of
some of the most valuable real estate in Brooklyn.” But
the complaint does not allege, nor could it, that either
the Renewal Area or the Takings Area are devoid of
blight. The claim made is that the “City of New York
. .. never declared that the Takings Area [as opposed
to the Renewal Area] was ‘blighted’ and . . . never
designated it for redevelopment” until three years
after the project was announced, an implicit
acknowledgment of the fact that the Renewal Area,
which makes up “[n]early half” of the Project site, was
first designated as blighted in 1968, a designation that
has since been reaffirmed by New York City ten times,
most recently in 2004. By the same token, although

® The Complaint does not address the public open space rationale
or the improvements to mass transit, nor does it in any way
suggest that the Project will not include a stadium.
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alleging that none of their own properties are blighted,
the plaintiffs have conceded that even within the
Takings Area, many properties are blighted and that
the Project, as a whole, targets an area more than half
of which is significantly blighted. The blight study
commissioned by ESDC in 2006 determined that the
conditions of blight extended well into the Takings
Area, and the complaint alleges no facts to the
contrary. The study concluded that “the non-rail yard
portion of the project site is characterized by
unsanitary and substandard conditions including
vacant and underutilized buildings, vacant lots,
irregularly shaped lots, building facades that are in ill-
repair (e.g., crumbling brickwork, graffiti, flaking
paint), and structures suffering from serious physical
deterioration.”

As to the issue of affordable housing, the complaint
contends that “[flundamentally, the Project is
comprised of luxury housing” because 69% of the
housing units will be “market rate, luxury units” and
the remaining units will, for the most part, be
introduced as part of the second phase of development,
which is not guaranteed. But the complaint concedes
in the ensuing allegations that at least 550 below-
market units (roughly 5% of the total number of units
proposed) are slated to be built in the first phase of
development, and that roughly three times that
number are slated for the next phase.’ Viewed

¢ The “affordable housing” discussed here refers to below-market
housing for middle class occupants, not subsidized housing for the
poor. No units are slated for households with incomes below
$21,000.
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carefully, the plaintiffs’ contention is not that the
Project will result in no below-market housing, but
that when viewed “from the perspective of [potential]
residents’ income, the affordable [housing] units
proposed from the Project will not remotely offset the
impact of the luxury housing.”

We need not go further. As Berman and Rosenthal
illustrate, the redevelopment of a blighted area, even
standing alone, represents a “classic example of a
taking for a public use.” Rosenthal, 771 F.2d at 46; see
also Kelo, 545 U.S. at 483-84, 125 S.Ct. 2655. Nor does
it matter that New York has enlisted the services of a
private developer to execute such improvements and
implement its development plan. Once we discern a
valid public use to which the project is rationally
related, it “makes no difference that the property will
be transferred to private developers, for the power of
eminent domain is merely the means to the end.”
Rosenthal, 771 F.2d at 46.

Similarly, we are without authority to provide the
appellants the relief they seek based on the fact that
their individual lots are not blighted, notwithstanding
the understandable frustration this must cause them.
The appellants do not dispute the presence of
significant blight in the Takings Area and even greater
blight in the adjacent Renewal Area. “[O]nce it has
been shown that the surrounding area is blighted, the
state may condemn unblighted parcels as part of an
overall plan to improve a blighted area.” In re G. & A.
Books, Inc., 770 F.2d 288, 297 (2d Cir. 1985). This is
“because ‘community redevelopment programs need
not, by force of the Constitution, be on a piecemeal
basis-lot by lot, building by building.” Rosenthal, 771
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F.2d. at 46 (quoting Berman, 348 U.S. at 35, 75 S.Ct.
98). The public-use requirement will be satisfied as
long as the purpose involves “developing [a blighted]
area to create conditions that would prevent a
reversion to blight in the future.” Kelo, 545 U.S. at 484
n. 13, 125 S.Ct. 2655 (emphasis omitted).

Lastly on this point, we must reject the argument
that the ESDC is undeserving of such deference
because it is merely a state agency deputized by the
legislature. The Supreme Court has expressly
extended deference in such matters to both “Congress
and its authorized agencies.” Berman, 348 U.S. at 33,
75 S.Ct. 98. In this context, “State legislatures are as
capable as Congress of making such determinations
within their respective spheres of authority.” Midkiff,
467 U.S. at 244, 104 S.Ct. 2321. Indeed, Midkiff
suggested it would be “ironic” if “state legislation
[were] subject to greater scrutiny under the
incorporated ‘public use’ requirement than is
congressional legislation under the express mandate of
the Fifth Amendment.” Id. at 244 n. 7, 104 S.Ct. 2321.
Nor do we see why it is relevant to the constitutional
analysis that the ESDC, which in any case is not the
only participant in this story, is organized under state
law as a public-benefit corporation.” See N.Y.
Unconsol. Law § 6254(1) (McKinney 2007) (providing

" We also take judicial notice of the fact that on December 21,
2006, the New York State Public Authorities Control Board (a
body that included then Governor George Pataki, the Speaker of
the State Assembly, and the Majority Leader of the State Senate)
issued a resolution approving of the Atlantic Yards Project. See
Fed. R. Evid. 201.
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that the ESDC “shall be a corporate governmental
agency of the state, constituting a political subdivision
and public benefit corporation”).

VI

Because it correctly rejected, on the basis of the
complaint and the documents referenced therein, the
argument that the Project was not rationally related to
a public use, the district court concluded that the
appellant’s claim would have necessarily failed under
the precedents established in Berman and Midkiff. But
the district court’s analysis did not end there because
it determined that Kelo opened up a separate avenue
for a takings challenge under which a plaintiff could
claim a taking had been effectuated ““under the mere
pretext of a public purpose, when [the] actual purpose
was to bestow a private benefit.” Goldstein, 488 F.
Supp. 2d at 282 (quoting Kelo, 545 U.S. at 478, 125
S.Ct. 2655).

Primarily underlying this claim is a passing
reference to “pretext” in the Kelo majority opinion in a
single sentence. See id. at 478, 125 S.Ct. 2655 (“Nor
would the City be allowed to take property under the
mere pretext of a public purpose when its actual
purpose was to bestow a private benefit.”).
Fortunately, the Supreme Court’s guidance in Kelo
need not be interpreted in a vacuum. Kelo posed a
novel question of law precisely because the City of New
London had “not [been] confronted with the need to
remove blight.” Id. at 482, 125 S.Ct. 2655. The
Supreme Court granted certiorari on the limited
question of “whether a city’s decision to take property
for the purpose of economic development satisfies the
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‘public use’ requirement of the Fifth Amendment.” Id.
at 477, 125 S.Ct. 2655. Accordingly, the issue of
pretext must be understood in light of both the holding
of the case, which, in permitting a taking solely on the
basis of an economic development rationale, reaffirmed
the “longstanding policy of deference to legislative
judgments in this field,” id. at 480, 125 S.Ct. 2655, as
well as the decision’s self-identification with a
tradition of public use jurisprudence that “[flor more
than a century ... has wisely eschewed rigid formulas
and intrusive scrutiny in favor of affording legislatures
broad latitude in determining what public needs
justify the use of the takings power.” Id. at 483, 125
S.Ct. 2655.°

Prior to Kelo, no Supreme Court decision had
endorsed the notion of a “pretext” claim, although a
few lower court cases contained language suggesting

8 We find it instructive that Justice O’Connor, in a dissent that
was joined by three other Justices, maintained that the result
reached by the majority represented a “mov[e] away from our
decisions sanctioning the condemnation of harmful property use,”
contending that the Court’s precedents stood only for the more
limited proposition that “[blecause each taking directly achieved
a public benefit, it did not matter that the property was turned
over to private use.” Kelo, 545 U.S. at 500-01, 125 S.Ct. 2655
(O’Connor, J., dissenting). Justice O’Connor therefore agreed
without reservation that, in addition to redressing blight, the
“sovereign may transfer private property to private parties . . .
who make the property available for the public’s use-such as with
a railroad, a public utility, or a stadium.” Id. at 498, 125 S.Ct.
2655 (emphasis added). As such, the instant challenge to the
Project hinges on a proposition of law that would appear to fare no
better under the Kelo dissent.
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that a pretextual public use may be invalid. See, e.g.,
99 Cents Only Stores v. Lancaster Redevelopment
Agency, 237 F. Supp. 2d 1123, 1129 (C.D. Cal. 2001)
(“No judicial deference is required . . . where the
ostensible public use is demonstrably pretextual”),
appeal dismissed as moot, 60 Fed.App’x 123 (9th Cir.
2003); Aaron v. Target Corp., 269 F. Supp. 2d 1162,
1177 (E.D. Mo. 2003) (same), rev’d on other grounds,
357 F.3d 768 (8th Cir. 2004); Cottonwood Christian
Ctr. v. Cypress Redev. Agency, 218 F. Supp. 2d 1203,
1229 (C.D. Cal. 2002) (same). But see Montgomery v.
Carter County, Tenn., 226 F.3d 758, 765-66 (6th Cir.
2000) (observing that “[v]ery few takings will fail to
satisfy that standard [and] the examples suggested in
the reported cases tend to be highly implausible
hypotheticals”). These claims have come in all shapes
and sizes. See Cottonwood Christian Ctr., 218 F. Supp.
2d at 1228 (challenging taking where the “evidence
does not necessarily support a finding of blight”); 99
Cents Only Stores, 237 F. Supp. 2d at 1130
(challenging taking premised on the assumption that
the departure of Costco would result in future blight);
Aaron, 269 F. Supp. 2d at 1174-75 (entertaining claim
of pretext where the requisite “findings of blight rested
in part on the condition of [the beneficiary’s own]
personal property, and on the substandard condition of
property [the beneficiary] was obligated to maintain
under the various leases”). Tellingly, it appears that in
each of these district court cases, the plaintiff had
contested whether any public use would be served by
the taking. °

1In 99 Cents Only Stores, for example, the challenged taking had
been justified not by reference to any existing blight, but by a
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In contrast, the particular kind of “pretext” claim
the plaintiffs in this case advance bears an especially
dubious jurisprudential pedigree: The plaintiffs have
effectively acknowledged the Project’s rational
relationship to numerous well-established public uses,
but contend that it is constitutionally impermissible
nonetheless because one or more of the government
officials who approved it was actually--and improperly-
-motivated by a desire to confer a private benefit on
Mr. Ratner. The allegations in support of this claim
primarily involve purported excesses in the costs of the
plan as measured against its benefits. The appellants
seek to use these alleged failings to gain discovery into
the process by which the ESDC approved this Project.
Among other things, as was made clear at oral
argument, they seek depositions of pertinent
government officials, along with their emails,
confidential communications, and other pre-decisional
documents. They also dispute various plausible
assumptions underlying the Project’s budget.

professed concern for “future blight” that the court found may not
qualify as a valid public use. See 237 F. Supp. 2d at 1130.
Similarly, in Cottonwood Christian Center, the district court
concluded that the “evidence does not necessarily support a
finding of blight.” See 218 F. Supp. 2d at 1228. In Aaron v. Target,
the challenged development plan was proposed by Target to
acquire its leases from its landlord. 269 F. Supp. 2d at 1175. The
district court noted, inter alia, the suspicious timing of the blight
study and the fact that the purported “findings of blight rested in
part on the condition of Target’s personal property, and on the
substandard condition of property Target itself was obligated to
maintain under the various leases.” Id. at 1174-75.
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Allowing such a claim to go forward, founded only
on mere suspicion, would add an unprecedented level
of intrusion into the process. See Kelo, 545 U.S. at 488,
125 S.Ct. 2655 (remarking that the “disadvantages of
a heightened form of review are especially pronounced
in this type of case. Orderly implementation of a
comprehensive redevelopment plan obviously requires
that the legal rights of all interested parties be
established before new construction can be
commenced.”). Prior to Kelo, it was well settled that “it
is only the taking’s purpose, and not its mechanics
that must pass scrutiny under the Public Use Clause.”
Midkiff, 467 U.S. at 244, 104 S.Ct. 2321.

Accordingly, we must reject the notion that, in a
single sentence, the Kelo majority sought sub silentio
to overrule Berman, Midkiff, and over a century of
precedent and to require federal courts in all cases to
give close scrutiny to the mechanics of a taking
rationally related to a classic public use as a means to
gauge the purity of the motives of the wvarious
government officials who approved it. See Kelo, 545
U.S. at 483, 125 S.Ct. 2655 (characterizing more than
a century of Public Use Clause jurisprudence as
having “wisely eschewed rigid formulas and intrusive
scrutiny in favor of affording legislatures broad
latitude in determining what public needs justify the
use of the takings power”); Midkiff, 467 U.S. at 241,
104 S.Ct. 2321 (“[W]here the exercise of the eminent
domain power is rationally related to a conceivable
public purpose, the Court has never held a
compensated taking to be proscribed by the Public Use
Clause.”); Berman, 348 U.S. at 32, 75 S.Ct. 98 (“The
role of the judiciary in determining whether [the
takings] power is being exercised for a public purpose
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is an extremely narrow one”); United States ex rel.
Tenn. Valley Auth. v. Welch, 327 U.S. 546, 552, 66
S.Ct. 715, 90 L.Ed. 843 (1946) (“Any departure from
this judicial restraint would result in courts deciding
on what is and is not a governmental function . . . a
practice which has proved impracticable in other
fields.”); Old Dominion Land Co. v. United States, 269
U.S. 55, 66, 46 S.Ct. 39, 70 L.Ed. 162 (1925); (“[T]he
declaration by Congress of what it had in mind . . . . is
entitled to deference until it is shown to involve an
impossibility.”); United States v. Gettysburg Elec. Ry.
Co., 160 U.S. 668, 680, 16 S.Ct. 427, 40 L.Ed. 576
(1896) (“[W]hen the legislature has declared the use or
purpose to be a public one, its judgment will be
respected by the courts, unless the use be palpably
without reasonable foundation.”); c¢f. Franco v. Nat’l
Capital Revitalization Corp., 930 A.2d 160, 171 (D.C.
2007) (recognizing that in this context, courts must be
“especially careful not to indulge baseless, conclusory
allegations that the legislature acted improperly”).

We do not read Kelo’s reference to “pretext” as
demanding, as the appellants would apparently have
it, a full judicial inquiry into the subjective motivation
of every official who supported the Project, an exercise
as fraught with conceptual and practical difficulties as
with state-sovereignty and separation-of-power
concerns. Beyond being conclusory, the claim that the
“decision to take Plaintiffs’ properties serves only one
purpose” defies both logic and experience. “Legislative
decisions to invoke the power to condemn are by their
nature political accommodations of competing
concerns.” Brody v. Vill. of Port Chester, 434 F.3d 121,
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136 (2d Cir. 2005). And as Justice Scalia observed in
words, if anything, more pertinent in this case:

[Wlhile it is possible to discern the objective
“purpose” of a statute (i.e., the public good at
which its provisions appear to be directed) . . . .
discerning the subjective motivation of [a
legislative body] is, to be honest, almost always
an impossible task. The number of possible
motivations, to begin with, is not binary, or
indeed even finite. . . . To look for the sole
purpose of even a single legislator is probably to
look for something that does not exist.

Edwards v. Aguillard, 482 U.S. 578, 636-37, 107 S.Ct.
2573, 96 L.Ed.2d 510 (1987) (Scalia, J., dissenting)
(emphasis in original). Thus, while “a legislature may
juggle many policy considerations in deciding whether
to condemn private property,” the task of a federal
court reviewing the constitutionality of such a taking
should be one of “patrolling the borders” of this
decision, viewed objectively, not second-guessing every
detail in search of some illicit improper motivation. See
Brody, 434 F.3d at 135.

We reach this conclusion preserving the possibility
that a fact pattern may one day arise in which the
circumstances of the approval process so greatly
undermine the basic legitimacy of the outcome reached
that a closer objective scrutiny of the justification being
offered is required. In this area, “hypothetical cases.. ..
can be confronted if and when they arise.” Kelo, 545
U.S. at 487, 125 S.Ct. 2655; see also id. at 487 n. 19,
125 S.Ct. 2655. But we hold today that where, as here,
a redevelopment plan is justified in reference to
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several classic public uses whose objective basis is not
in doubt, we must continue to adhere to the Midkiff
standard, i.e., that the Atlantic Yards Project:

may not be successful in achieving its intended
goals. But ‘whether in fact the [Project] will
accomplish its objectives is not the question: the
[constitutional requirement] is satisfied if . . .
the . . . [state] rationally could have believed
that the [taking] would promote its objective.’

Midkiff, 467 U.S. at 242, 104 S.Ct. 2321 (quoting
Western & Southern Life Ins. Co. v. State Bd. of
Equalization, 451 U.S. 648, 671-672, 101 S.Ct. 2070,
68 L.Ed.2d 514 (1981) (emphasis in Midkiff )).

The appellants urge that we reach a contrary result
because, unlike in Kelo, the Atlantic Yards Project was
allegedly proposed in the first instance by Ratner
himself. The sequence of events was certainly one of
the factors considered in Kelo. However, here, New
York long ago decided by statute not to restrict the
ESDC’s mandate to those “projects in which it is the
prime mover.” E. Thirteenth St. Cmty. Ass’n v. N.Y.
State Hous. Fin. Agency, 218 A.D.2d 512,630 N.Y.S.2d
517,518 (App. Div. 1995); see also N.Y. Unconsol. Law
§ 6252 (McKinney 2007) (providing the ESDC should
“encouragle] maximum participation by the private
sector of the economy”). And as Kelo reaffirmed, the
mere fact that a private party stands to benefit from a
proposed taking does not suggest its purpose is invalid
because “[qluite simply, the government’s pursuit of a
public purpose will often benefit individual private
parties.” Kelo, 545 U.S. at 485, 125 S.Ct. 2655.
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Moreover, in this case, substantial factors not
present in Kelo support our result."” As we have
already illustrated, private economic development is
neither the sole, nor the primary asserted justification
for the Atlantic Yards Project. The appellants have
conceded, if only reluctantly, that the Atlantic Yards
Project will target a long-blighted area, result in the
construction of a publicly owned (albeit generously
leased) stadium, create a public open space, increase

1 Justice Kennedy, who joined with the majority opinion,
nonetheless wrote separately to state his view that a “court
confronted with a plausible accusation of impermissible favoritism
to private parties should treat the objection as a serious one and
review the record to see if it has merit, though with the
presumption that the government’s actions were reasonable and
intended to serve a public purpose.” Kelo, 545 U.S. at 491, 125
S.Ct. 2655 (Kennedy, J., concurring). Justice Kennedy may well
have intended this caveat to apply exclusively to cases where the
soleground asserted for the taking was economic development. He
framed the issue by explaining his “agreement with the Court that
a presumption of invalidity is not warranted for economic
development takings in general, or for the particular takings at
issue in this case.” Id. at 493, 125 S.Ct. 2655. In any case, Justice
Kennedy has analogized the sort of heightened review he
envisions to a more searching “rational-basis review under the
Equal Protection Clause.” Id. at 491, 125 S.Ct. 2655 (citing
Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 446-47, 105
S.Ct. 3249, 87 L.Ed.2d 313 (rational basis case); Dep’t of Agric. v.
Moreno, 413 U.S. 528, 533-36, 93 S.Ct. 2821, 37 L.Ed.2d 782
(1973) (rational basis case)). None of the Equal Protection Clause
cases Justice Kennedy relied upon involved deposing legislators
or subpoenaing their confidential emails. Accordingly, even
assuming, arguendo, we were to apply a version of Justice
Kennedy’s standard here, we would scrutinize objectively and find
no “plausible” accusations of favoritism.
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the quantity of affordable housing, and render various
improvements to the mass transit system.
Furthermore, they have failed to allege any specific
examples ofillegality in the elaborate process by which
the Project was approved, any specific illustration of
improper dealings between Mr. Ratner and the
pertinent government officials, or any specific defect in
the Project that would be so egregious as to render it,
on any fair reading of precedent, “palpably without
reasonable foundation.” Midkiff, 467 U.S. at 241, 104
S.Ct. 2321.

This case has been very well litigated on both sides.
At the end of the day, we are left with the distinct
impression that the lawsuit is animated by concerns
about the wisdom of the Atlantic Yards Project and its
effect on the community. While we can well
understand why the affected property owners would
take this opportunity to air their complaints, such
matters of policy are the province of the elected
branches, not this Court.

VIL.

Finally, we must reject the due process and equal
protection claims brought by the appellants for
essentially the reasons stated by the district court.
Accordingly, for the foregoing reasons, we hereby
AFFIRM the judgment of the district court dismissing
the federal claims with prejudice and the state claim
without prejudice.
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MEMORANDUM & ORDER

NICHOLAS G. GARAUFIS, District Judge.

Before the court are all parties’ objections to the
recommendation of The Honorable Robert M. Levy,
United Stated Magistrate Judge, that the court
dismiss this consolidated case. For the reasons set
forth in this Memorandum and Order, this court
accepts and adopts those recommendations in part,
rejects those recommendations in part, and dismisses
this consolidated case in its entirety.

I. Factual Background

Because Defendants move to dismiss pursuant to
Fed. R. Civ. P. 12(b)(1) and 12(b)(6), the court must
accept all factual allegations in Plaintiffs pleadings
and must draw inferences from those allegations in the
light most favorable to the Plaintiffs. U.S. v. The
Baylor Univ. Med. Ctr., 469 F.3d 263, 267 (2d Cir.
2006) (Rule 12(b)(6)); McGinty v. State, 193 F.3d 64, 68
(2d Cir. 1999) (Rule 12(b)(1)).

A. The Parties

1. Plaintiffs
Each Plaintiff owns or rents real estate in
Brooklyn, New York located on land intended for use

in the Atlantic Yards Arena and Development Project,
which is described below.
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2. The State Defendants

Defendant New York State Urban Development
Corporation d/b/a Empire State Development
Corporation (“ESDC”) is an agency of New York State
that was, at all relevant times, controlled by
Defendant George E. Pataki, the Governor of New
York State from 1995 until December 2006, and
Defendant Charles A. Gargano, the Chief Executive
Officer of the ESDC during that period. These
Defendants are collectively referred to as the “State
Defendants.”

3. The FCRC Defendants

Defendant Forest City Ratner Companies (“FCRC”)
is a New York corporation with a principal place of
business in New York. Defendant Bruce C. Ratner is
the President and Chief Executive Officer of FCRC.
Defendant James P. Stuckey is an Executive Vice
President of FCRC and the President of FCRC’s
Atlantic Yards Development Group. Defendant Forest
City Enterprises (“FCE”) is a Delaware corporation
with a principal place of business in Ohio. Defendant
Ratner Group, Inc. is a New York corporation with a
principal place of business in New York. Defendants
BR FCRC, LLC; Brooklyn Arena, LL.C; Atlantic Yards
Development Co. LLC; BR Land, LLC; and FCR Land,
LLC are New York limited-liability companies with
principal places of business in New York. These
Defendants are collectively referred to as the “FCRC
Defendants.”
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4. The City Defendants

Defendant Michael Bloomberg has been the Mayor
of Defendant New York City from 2002 to the present.
Defendant Daniel L. Doctoroff has been a Deputy
Mayor of New York City from 2002 to the present.
Defendant New York City Economic Development
Corporation (“EDC”) is a New York non-profit
corporation with a principal place of business in New
York. Defendant Andrew M. Alper was President of
the EDC for a portion of the period in which Plaintiffs’
claims arose. Defendant Joshua Sirefman was Acting
President of the EDC for a portion of the period in
which Plaintiffs’ claims arose. These Defendants are
collectively referred to as the “City Defendants.”

B. The Atlantic Yards Arena and
Development Project

FCRC intends to build the Atlantic Yards Arena
and Development Project (the “Project”) on twenty-two
acres of land in Brooklyn, New York bounded generally
on the north by Atlantic Avenue, the south by Dean
Street, the east by Vanderbilt Avenue, and the west by
Fourth Avenue (the “Project Area”). The Project is
planned to consist of sixteen towers and 8.6 million
square feet of floor space, including a sports arena,
6,860 housing units, approximately 600,000 square
feet of office space, and a hotel. The Project Area
encompasses both land containing property owned and
rented by Plaintiffs (the “Takings Area”) and land in
which Plaintiffs have no interest, which consists
primarily of the Vanderbilt Rail Yard site owned by
the Metropolitan Transit Authority (“MTA”) (the “Non-
Takings Area”). The Vanderbilt Rail Yard is part of the
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Atlantic Terminal Urban Renewal Area (“ATURA”),
which New York City has designated as blighted ten
times, first in 1968 and most recently in 2004. In all,

approximately sixty-three percent of the Project Area
is blighted.

FCRC conceived of the Project in or before the
summer of 2002 and announced it publicly on
December 11, 2003. In the interim, it purchased the
New Jersey Nets basketball franchise, which it intends
to move into the sports arena that is part of the
Project, and solicited and received the support of
Governor Pataki, Mayor Bloomberg, and Deputy
Mayor Doctoroff. In December 2003, Mayor Bloomberg
announced that FCRC would develop the Project with
the ESDC. On February 18, 2005, Defendants
memorialized their plans for the Project in two
memoranda of understanding.

Prior to September 2003, the MTA stated more
than once that it had sold to FCRC the right to develop
the Vanderbilt Rail Yard. In September 2003, the MTA
retracted those statements. On February 24, 2005, the
MTA entered an agreement with FCRC indicating that
the MTA had not sold to FCRC the right to develop the
Vanderbilt Rail Yard. On May 25, 2005, the MTA
issued a request for proposals (“RFP”) to purchase the
right to develop the Vanderbilt Rail Yard. The RFP
provided that proposals must include twenty-year
profit-and-loss projections. Only two entities submitted
proposals. The first, FCRC, offered to pay $50 million
and did not submit a twenty-year profit-and-loss
projection. The second, the Extell Development
Company (“Extell”), offered to pay $150 million and
submitted the required profit-and-loss projection.
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Extell’s proposal, unlike FCRC’s, did not require the
taking of any private property.

On July 27, 2005, the MTA granted FCRC the
exclusive right to negotiate, during a forty-five-day
period, for the right to develop the Vanderbilt Rail
Yard. On September 14, 2005, the MTA announced
that it would sell that development right to FCRC for
$100 million.

C. New York’s Eminent Domain Procedure
Law

Article Two of New York’s Eminent Domain
Procedure Law (“EDPL”) sets forth procedures for
determining the need for and location of public projects
prior to the condemnation of private property.
Defendants have availed themselves of those
procedures, as described below. Article Four of the
EDPL sets forth the procedures governing post-
condemnation acquisition of private property for public
projects. Defendants have not yet availed themselves
of those procedures.

1. Article Two

New York law requires a condemnor' to conduct a
pre-acquisition public hearing “in order to inform the
public [of the proposed public project] and to review
the public use to be served by a proposed public
project.” EDPL § 201. At the Section 201 hearing, the

! A “condemnor” is “any entity vested with the power of eminent
domain.” EDPL § 103(D).
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condemnor must announce the purpose and location of
the proposed project, and those in attendance must be
given an opportunity to present oral or written
statements and to submit other documents concerning
the project. EDPL § 203. The hearing must be
conducted on the record, and the record must include
a transcript of all oral statements made at the hearing
and copies of all written statements and other
documents submitted at the hearing. Id.;, EDPL
§ 207(A) (indicating that the record includes “a written
transcript” of the public hearing).

The ESDC issued a Notice of Public Hearing on
July 24, 2006 and held a public hearing on August 23,
2006. In addition, on September 12, 2006, the ESDC
held a community forum to discuss the Project.

Within ninety days of a public hearing, a
condemnor must publish a synopsis of its
determination and findings. EDPL § 204(A). The
synopsis must specify (1) the public use, benefit, or
purpose to be served by the proposed public project; (2)
the location of the project and the reason(s) that
location was selected; (3) the general effect of the
project on the environment and residents of the
locality; and (4) other factors the condemnor considers
relevant. EDPL § 204(B). The ESDC issued its
determination and findings on December 8, 2006,
indicating that ESDC should and would use its power
of condemnation to acquire Plaintiffs’ properties.
(Determination and Findings (12/15/06 Kraus Decl.
(Docket No. 51) Ex. E) (available at http:// www.empire
.state.ny.us/pdf/AtlanticYards/Determination%
20and% 20Findings.pdf (last visited June 5, 2007)).)
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The ESDC identified the following as the public
purposes to be served by the Project:

(1) The elimination of blight in both the Takings
and Non-Takings Areas (Determination and
Findings) (id. at 1, 4, 5), which is the purported
“principal” public purpose of the Project (id. at
4);

(2) An arena to be used by a major-league sports
franchise, for athletic contests featuring local
academic institutions, and for other
entertainment and civic events (id. at 5);

(3) Approximately 2,250 units of “affordable” rental
housing and between 3,075 and 4,180 units of
“market rate” housing (id.);

(4) Between 336,000 and 1,606,000 square feet of
office space (id.);

(5) “Possibly” a hotel (id.);
(6) Eight acres of publicly accessible space (id.);

(7) Ground-level retail space “to activate the street
frontages” (id.);

(8) “Community facility spaces”, including those
offering child care and “youth and senior center
service” (id. at 5-6);

(9) A facility for the Long Island Railroad to store,
clean, and inspect its trains (id. at 6);
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(10) An additional entrance to an already
existing subway station (id.);

(11) “[Slustainability and green design” (id.); and

(12) “[E]lnvironmental remediation of the Project
Site” (id.).

Plaintiffs expect that their properties will be
condemned and seized “in short order” in order to
effectuate the Project.

An aggrieved person may seek judicial review of the
condemnor’s determination and findings within thirty
days of their publication. EDPL § 207(A). The EDPL
provides that the aggrieved person may sue only in the
Appellate Division of New York Supreme Court and
only in the Department of the Appellate Division that
embraces the county in which the property at issue is
located. Id. Judicial review is conducted “on the
record,” i.e., based on the record of the Section 201
hearing and the Section 204 determination and
findings. Id.

The Appellate Division’s review is limited to
whether (1) the proceeding was in conformity with the
federal and state constitutions; (2) the proposed
acquisition is within the condemnor’s statutory
jurisdiction or authority; (3) the condemnor’s
determination and findings were made in accordance
with procedures set forth in Article Two of the EDPL
and with Article Eight of the New York Environmental
Conservation Law; and (4) a public use, benefit, or
purpose will be served by the proposed acquisition.
EDPL § 207(C). The decision of the Appellate Division
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may be appealed to the New York Court of Appeals.
EDPL § 207(B).

259 Plaintiffs have chosen to bring their Section
207 claim before this court, pursuant to the doctrine of
supplemental jurisdiction, 28 U.S.C. § 1367, rather
than before the Appellate Division.

2. Article Four

When, as in this case, the condemnor is an entity
other than the State of New York, the condemnor must
file a petition in New York State Supreme Court in
order to acquire the condemned property. EDPL
§§ 402(B), 501. This petition must be filed within three
years of the latest among (1) publication of the
condemnor’s Section 204 determination and findings,
(2) the date of the order or completion of the procedure
that constitutes the basis of an exemption to Section
204 under EDPL § 206, and (3) entry of the final order
or judgment based on Section 207 judicial review.
EDPL § 401(A).

The condemnor’s petition must set forth (a) the
basis for compliance with Article Two of the EDPL,
including a copy of its determination and findings; (b)
an acquisition map, including the names and places of
residence of condemnees; (c) a description of the real
property to be acquired and its location; (d) the public
use, benefit, or purpose for which the property is
required; and (e) a request that the court direct entry
of an order authorizing the filing of the acquisition
map. EDPL § 402(B)(3). The condemnor must notify
the public of the petition at least twenty days before its
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return date. EDPL § 402(B)(2). Any condemnee may
file an answer to the petition. EDPL § 402(B)(4).

Should the court find that the procedural
requirements of New York’s Eminent Domain
Procedure law have been met, it must enter an order
granting the petition. EDPL § 402(B)(5). When the
condemnor files such an order with the appropriate
county clerk or register, “the acquisition of the
property . . . shall be complete and title to such
property shall then be vested in the condemnor.” Id.
After title vests in the condemnor, a condemnee may
sue for just compensation. See generally EDPL Art. 5.

As of the date the Amended Complaint was filed,
the FCRC had not commenced Article Four
proceedings to acquire Plaintiffs’ property.

II. Procedural History

Before the court are two cases that have been
consolidated.

The first case, 06-CV-5827 (the “Goldstein case”),
was filed on October 26, 2006. Plaintiffs to the
Goldstein case (collectively, “Goldstein”) initially
asserted three causes of action, each pursuant to 42
U.S.C. § 1983 and the United States Constitution: (1)
a violation of the Takings Clause of the Fifth
Amendment, (2) a violation of the Equal Protection
clause of the Fourteenth Amendment, and (3) a
violation of the Due Process clause of the Fourteenth
Amendment. On December 15, 2006, all Defendants
moved to dismiss the Goldstein case. On January 5,
2007, Goldstein responded to Defendants’ motions to
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dismiss and filed an Amended Complaint, which added
as a fourth cause of action a supplemental claim
against the ESDC pursuant to EDPL § 207.

On January 11, 2007, the second case, 07-CV-152
(the “Piller case”), was filed by Aaron Piller and
Rockwell Property Management, LLC (together,
“Piller”). Piller asserted the same four causes of action
as Goldstein and sued the same Defendants.

On January 19, 2007, all Defendants filed reply
papers in support of their motions to dismiss the
Goldstein case. Also on that date, the ESDC filed a
motion to dismiss Goldstein’s fourth cause of action.
On January 26, 2007, Goldstein responded to the
ESDC’s motion to dismiss the fourth cause of action.
On February 1, 2007, the ESDC filed reply papers in
support of its motion to dismiss the fourth cause of
action.

On February 7, 2007, Judge Levy, to whom I
referred Defendants’ motions to dismiss the Goldstein
case, heard oral argument regarding those motions. On
February 23, 2007, Judge Levy recommended that I
dismiss the Goldstein case on the ground of Burford
abstention. (Report and Recommendations (Docket No.
83%) at 33-42.) Judge Levy also recommended that I
decline to dismiss the Goldstein case on the grounds of
ripeness and Younger abstention. (Id. at 14-33.) Judge
Levy did not consider whether Goldstein stated a claim
upon which relief could be granted. (Id. at 42.)

% Citations to Docket Numbers refer to the docket in the Goldstein
case (06-CV-5827) unless otherwise indicated.
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On March 8, 2007, the Goldstein and Piller cases
were consolidated. (Stipulation and Order (Docket No.
85).) The parties agreed, and this court so ordered, that
“Defendants’ pending motions to dismiss in the
Goldstein Action, and the Goldstein Plaintiffs’
opposition thereto, shall be and hereby are deemed
filed in the Piller Action, and the disposition of
Defendants’ motions in the Goldstein Action shall be
deemed to apply to the Piller Action with equal force.”
Id. 1 2.

On March 9, 2007, the parties filed objections to
Judge Levy’s Report and Recommendations. On March
23, 2007, the parties responded to each other’s
objections. On March 28, 2007, the parties filed reply
papers in support of their objections. On March 30,
2007, this court heard oral argument regarding those
objections. On May 22, 2007, Governor Pataki filed a
supplemental letter. On May 25, 2007, the ESDC filed
a supplemental letter. On June 5, 2007, Plaintiffs filed
a supplemental letter.

This court has considered all arguments submitted
by the parties to this case.

III. Analysis

The parties collectively challenge all of Judge
Levy’s recommendations. I must therefore consider de
novo Defendants’ motions to dismiss. 28 U.S.C.
§ 636(b)(1); Fed. R. Civ. P. 72(b).

Iwill first address Burford abstention, which Judge
Levy recommended I accept as a ground for dismissal.
I decline to dismiss on that ground. I will then address
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ripeness and Younger abstention, which Judge Levy
recommended I reject as grounds for dismissal. I
accept and adopt those recommendations. I will then
consider whether Plaintiffs have stated a claim upon
which relief can be granted. I find that they have not.
I therefore grant Defendants’ motions to dismiss.

A. Burford Abstention

Defendants argue, relying on the doctrine
established in Burford v. Sun Oil Co., 319 U.S. 315, 63
S.Ct. 1098, 87 L.Ed. 1424 (1943) and its progeny, that
the court must abstain from hearing this case. The
Supreme Court has summarized Burford abstention as
follows:

Where timely and adequate state-court review
is available, a federal court sitting in equity
must decline to interfere with the proceedings or
orders of state administrative agencies: (1)
when there are difficult questions of state law
bearing on policy problems of substantial public
import whose importance transcends the result
in the case then at bar; or (2) where the exercise
of federal review of the question in a case and in
similar cases would be disruptive of state efforts
to establish a coherent policy with respect to a
matter of substantial public concern.

New Orleans Pub. Serv., Inc. v. Council of City of New
Orleans, 491 U.S. 350, 361, 109 S.Ct. 2506, 105
L.Ed.2d 298 (1989) (citation and quotation marks
omitted) (hereinafter, “NOPSI”). Defendants believe,
and Judge Levy recommends that I find, that this case
falls into the second NOPSI category. (ESDC’s 12/15/06
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Br. (Docket No. 52) at 26-27; ESDC’s 3/23/07 Br.
(Docket No. 95) at 1, 4; FCRC’s 3/23/07 Br. (Docket No.
93) at 5; City Defs.” 3/23/07 Br. (Docket No. 92) at 2;
Report and Recommendation (Docket No. 83) at 33-42.)

The court declines to abstain under Burford. Such
abstention would be inappropriate because federal-
court review of the questions presented in this and
similar cases will not disrupt New York’s effort to
establish a coherent eminent-domain policy. To
understand why, it is necessary to consider carefully
the facts of Burford,® the reasons abstention was
appropriate in Burford and the one other Supreme
Court case approving of such abstention, and the
reasons Burford abstention was improper in all other
cases in which the Supreme Court considered it.

1. Supreme Court Cases Approving
Burford Abstention

a. Burford v. Sun Oil Co.

Although federal courts “are under a virtually
unflagging obligation to exercise the jurisdiction given
them . .. there are exceptional circumstances where a
federal court may decline to decide a dispute properly
before it.” Cannady v. Valentin, 768 F.2d 501, 503 (2d
Cir. 1985); see also West v. Vill. of Morrisville, 728 F.2d

# Although Burford is cited as the origin of both categories of cases
identified in NOPSI, Burford itself fits into only the second of
those categories, which is the category at issue in this case. Colo.
River Water Conser. Dist. v. U.S., 424 U.S. 800, 814-15, 96 S.Ct.
1236, 47 L.Ed.2d 483 (1976)
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130, 135 (2d Cir. 1984). “Abdication of the obligation to
decide cases can be justified under [abstention]
doctrine only in the exceptional circumstances where
the order to the parties to repair to the state court
would clearly serve an important countervailing
interest. It was never a doctrine of equity that a
federal court should exercise its judicial discretion to
dismiss a suit merely because a State court could
entertain it.” Colo. River, 424 U.S. at 813-14, 96 S.Ct.
1236 (citations and quotation marks omitted); see also
Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716,
116 S.Ct. 1712, 135 L.Ed.2d 1 (1996); County of
Allegheny v. Frank Mashuda Co., 360 U.S. 185, 189, 79
S.Ct. 1060, 3 L.Ed.2d 1163 (1959).

In Burford, the Supreme Court affirmed a district
court’s decision to abstain from hearing a case
involving a question of state law because “[c]onflicts in
the interpretation of [the] state law, dangerous to the
success of state policies, are almost certain to result
from the intervention of the lower federal courts.”
Burford, 319 U.S. at 334, 63 S.Ct. 1098. The state law
atissue in Burford was “the general regulatory system
devised for the conservation of 0il and gas in Texas, an
aspect of as thorny a problem as has challenged the
ingenuity and wisdom of legislatures.” Id. at 318, 63
S.Ct. 1098 (citation and quotation marks omitted). The
plaintiff, the Sun Oil Company, contested a decision of
the Texas Railroad Commission (“Commission”) to
permit Burford to dr